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Are You a Communist Agent? 
EDITORIAL 


D* KurRT SCHUSCHNIGG, at the 1950 annual meeting of the American Judica- 
ture Society, pointed out the importance on the one hand of an independent 
judiciary in the defense of a nation against subversion, and the equal importance 
on the other hand of conquering subversive influences in order to preserve the 
integrity of the administration of justice. Developments since that meeting 
indicate that here is the greatest threat to justice and liberty today. 

Let us face these facts. Domination of the entire world, including the United 
States, is a Communist goal. Most Communist victories have been won by prop- 
aganda, subversion and intrigue rather than on the field of battle. These forces 
are at work in this country and have been for years. Indifference of the Ameri- 
can people has been one of their chief sources of strength. 

Damaging as public indifference is, however, it is better than the error into 
which many patriotic Americans have been led—taking up portions of the 
Communist line which happen to coincide with their own views or prejudices 
and making themselves Communist agents to the extent of supporting and 
repeating them as their own. 

We have heard good friends of ours who fancied themselves to be enlightened 
“liberals” praise the Chinese Communists as “agrarian reformers.” They are 
not saying it today, but saying it when they did helped to promote the Com- 
munical cause, and they should have realized it at the time. Other good friends 
whose loyalty is unquestionable have defended certain controversial public figures 
and denounced others, knowing as they spoke that what they said was exactly 
what the Kremlin would have wanted them to say. 

The Reds are too subtle, of course, never to tell the truth, and we do not sug- 
gest that one should automatically take an opposite position on everything that 
emanates from them. We do suggest that whenever your personal opinion is the 
same as that of Moscow on important issues or personalities, you ask yourself 
these questions: 1. Am I sure that I do not entertain this opinion as a result 
of direct or indirect Communist propaganda? 2. Am I sure that in giving voice 
to it I will promote the interests of my country more than those of her enemies? 
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Beyond the Administration of Justice 


By CARL B. RIX 


N THE great argument of John W. Davis in 
the steel case he quoted these words that 
Jefferson wrote in the Kentucky Resolution: 


“In questions of power, let no more be said 
of confidence in man, but bind him down from 
mischief by the chains of the Constitution.” 

The greatness and strength of the United 
States, its capacities for its people and for the 
world, are dependent on its form of government 
and its foundation, the Constitution of the 
United States. If there is to be any change 
in that form of government of delegated powers 
to the branches of government, the people of 
the United States should make that change by 
amendment of the Constitution. Such change 
without such amendment may be made, how- 
ever, by means of treaties and “treaty law.” It 
is incredible but true. Here are four postulates: 

1. An international treaty cannot be safe- 
guarded by a clause in the treaty or by reserva- 
tion or understanding against the expansion of 
the limited power of the federal Congress in the 
United States to such extent as necessary to 
fulfill the obligation under the treaty if Con- 
gress determines to exercise such power. No 
action of the parties or of the Senate and the 
President at the time of ratification of a treaty 
can take away the constitutional power of Con- 
gress to execute the treaty and to fulfill the 
national obligation under the treaty if Congress 
decides to do so. 

2. A ratified and approved treaty in executed 
form becomes supreme law and domestic law of 
the United States. An executory treaty, or parts 
thereof, becomes domestic law when imple- 
mented by Congress. 

3. Domestic law created by a treaty or by 
implementation by act of Congress supersedes 
state constitutions, laws and decisions of the 
states. The federal jurisdiction is then exclusive. 

4, The charter of the United Nations, as a 
ratified treaty, has conferred on Congress the 
exclusive authority under Articles 55 and 56 of 
the charter to legislate on civil, political, eco- 
nomic, social and cultural rights, unless specifi- 
cally prohibited by the Constitution. 

We shall let these statements speak for them- 


selves. Justice Douglas said recently that 
“power granted is seldom neglected.” 

The effect of the charter of the United Na- 
tions has been stated. In its report on the 
Lesinski comprehensive civil rights bill to the 
House of Representatives, the Labor Committee 
said that no constitutional authority for the 
enactment of the bill was necessary because 
it was based on the power of Congress to 
implement the charter of the United Nations. 

The Civil Rights Commission said in its re- 
port that a Covenant of Human Rights, if rati- 
fied and approved, would afford an enlarged 
opportunity for a comprehensive federal civil 
rights bill. 

When the first migratory bird law was held 
invalid, on the advice of lawyers for the gov- 
ernment, action was taken to secure a treaty 
with Great Britain under which the present 
migratory bird law was passed and upheld by 
the Supreme Court. 

A treaty is now before the Senate for ratifi- 
cation which provides that alienage shall not be 
a bar to the admission of a member of a profes- 
sion to practice. If ratified and approved, this 
treaty will supersede every state law which pro- 
vides that only citizens shall be admitted to 
the practice of law. 

If laws may be made by the Senate and the 
President without limit except for a direct pro- 
hibition of the Constitution, if Congress and the 
President are to have the power to legislate 
under a treaty without any constitutional dele- 
gated power, unless prohibited by the Constitu- 
tion, can the independence of the judiciary be 
maintained? What protection can minorities 
have under a government with unlimited 
powers ? 

Beyond the campaign for the betterment of 
the administration of justice lies the mainte- 
nance of our constitutional form of government. 
That is our anchor and the anchor of the world. 
Shall we join Thomas Jefferson and John W. 
Davis in saying again: 

“In questions of power, let no more be said 
of confidence in man, but bind him down from 
mischief by the chains of the Constitution.” 
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Japanese Supreme Court Judges Are Selected 
Under Missouri-Type System 


Judges of the Supreme Court of Japan are 
appointed and hold office under a selection 
system very similar to that of Missouri, accord- 
ing to a booklet published a few months ago 
by that court. 

The appointing procedure is described in the 
following words from the booklet: “Ordinarily 
the judge is appointed by the cabinet, but the 
president of the Supreme Court is appointed by 
the Emperor as designated by the cabinet, 
and the presidents of the high courts are ap- 
pointed by the cabinet and attested by the 
Emperor.” Submission of appointments to ap- 
proval of the voters is described as follows: 
“The appointment of the judges of the Supreme 
Court shall be reviewed by the people at the 
first general election of members of the House 
of Representatives following their appointment, 
and when the majority of voters favors the dis- 
missal of a judge, he shall be dismissed.” 

Prior to appointment, every judge must have 
two years of training in a school for judges 
operated by the Supreme Court, about which 
we should like to have more information. Here 
is what the booklet says: “No person shall 
be appointed a judge unless he shall have passed 
both the judicial type higher civil service ex- 
amination and the examination at the end of 
two years training at the ‘Judicial Research 
and Training Institute’ attached to the Supreme 
Court, and had not less than ten years actual 
practice of law as a jurist—e.g., the assistant 
judge, public procurator, lawyer, etc.” 

Lay judges sit on the highest and lowest 
courts of the land: “As to the judges of the 
Supreme Court, at least ten of them must be 
those who have shown good results for twenty 
years as the general judges, public procurators, 


lawyers, etc., and other five are not necessarily 
required to be jurists, but to be the first class 
personages of broad vision in the country. As 
to the judge of the summary court, he is not 
required to be a jurist having as long experi- 
ence as the general judge. There is also a way 
open that a man of ability other than a jurist 
is appointed the judge of the summary court.” 

Four methods of removing judges are de- 
scribed—impeachment by both houses of the 
legislature for judges who have committed “vi- 
cious acts,” review of appointments by vote of 
the people as mentioned above, expiration of 
the ten-year term of office, and retirement at 
a specified age. Note also the following provi- 
sions for judicial rule-making power and court 
administration : 

“Furthermore, for strengthening the autono- 
mous independence of the court the new con- 
stitution has vested the Supreme Court with 
the rule-making power under which it deter- 
mines the rules of procedure and of practice, 
and of matters relating to attorneys, the in- 
ternal discipline of the courts and the admin- 
istration of judicial affairs. In the days of 
the old constitution the court was not admitted 
to have such powers. Besides, the Supreme 
Court is vested with the power of judicial ad- 
ministration which was in the hand of the 
Minister of Justice in the days of the old con- 
stitution—e.g., the powers to determine the 
post of judge, to appoint and dismiss person- 
nels of courts other than judges, the powers 
relating to the counting business of courts, etc.” 

The present constitution was adopted in May, 
1947. The booklet is entitled “Japanese Judicial 
System Under the New Constitution.” 





GOOD BYE TO AN OLD FRIEND. Printing Products Corporation of Chicago, printer 
of this magazine for decades, is going out of business on December 31. The next 
issue will be the work of another printer, and some changes in typography and 


appearance may be expected. 
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Abolish Unnecessary Court Appendages to 


Improve the Administration of Justice 


By ARTHUR F. LEDERLE 


HEN your gracious and efficient president, 

Mrs. Zimmerman, invited me to address 
you on this occasion, I regarded it as a high 
honor. Past experience convinces me that I am 
going to have an intelligent and critical audi- 
ence. 

It has been my good fortune to observe 
women who have evidenced more than ordinary 
ability in the legal field. Many successful 
lawyers owe no small part of their success to 
the fact that they have had competent women 
legal secretaries. Many of the best court clerks 
and court reporters are women. Years of service 
as a law school professor convinced me that 
there was no substantial difference between the 
abilities of men and women in understanding 
a legal problem and working out its solution. 
In fact, many of the best students we had in 
law school were women. As a practicing lawyer, 
I learned never to underestimate the abilities 
of my women adversaries. It has been my 
experience, both as a practicing attorney and 
judge, that women come to court as well pre- 
pared and as capable of meeting sudden emer- 
gencies as men. We of the Sixth Circuit con- 
sider it fortunate that we have an outstanding 
woman jurist on our Court of Appeals, the 
Honorable Florence E. Allen. 

There are some who still regard women as 
interlopers in the legal profession. This is not 
surprising when you consider how long it took 
to convince the male population that they 
needed the help of women as voters and as 
jurors. I voted twice for president of the 





ARTHUR F. LEDERLE is chief judge of 
the United States District Court for the 
Eastern District of Michigan, and vice-chair- 
man of the Section of Judicial Administra- 
tion of the American Bar Association. This 
was an address before the National Associa- 
tion of Women Lawyers in Berkeley, Cali- 
fornia, in September. 











United States before the 19th amendment per- 
mitted my older sisters to do so. I did not 
believe, and I am sure they could not be con- 
vinced, that they were not as competent as I 
to perform this important duty of citizenship. 

It was my privilege to try the first land con- 
demnation case in Michigan before a jury upon 
which a woman served. We started out cau- 
tiously. We had only one woman on this jury. 
In retrospect, this seems amazing, for, after 
all, a condemnation proceeding is primarily a 
judicial method of purchasing property. For 
generations, women have had the responsibility 
for making most of the purchases in every 
day life. 

That nation which makes the best use of its 
resources makes the most progress. A nation’s 
resources are of two kinds, natural and human. 
It has become trite to point out that America, 
with 7 per cent of the world’s population, pro- 
duces more than 50 per cent of the world’s 
goods. It is just as commonplace to say that 
the standard of living in America is the highest 
that has ever been achieved by any people 
at any time. It is true that nature has blessed 
us with abundant natural resources. But, many 
so-called backward nations have greater natural 
resources. Our success has been due to the 
more efficient utilization of our human re- 
sources. 

It is characteristic of the organization of 
primitive society to keep women in subservient 
positions. In America, we have learned to make 
better use of the brain power, spirit, patriotism 
and energy of our women. In this manner we 
have practically doubled the value of our human 
resources. 

You will recall that a hundred years ago, 
when Thomas Gray wrote in his Elegy about 
the hearts “once pregnant with celestial fire; 
hands, that the rod of empire might have 
sway’d;” and the Hampdens, Miltons and Crom- 
wells who were denied 
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“Th’ applause of list’ning senates to command, 
The threats of pain and ruin to despise, 
To scatter plenty o’er a smiling land, 
And read their history in a nation’s eyes,” 
he was thinking only of men. In our enlight- 


ened concept of life, it seems self-evident that 
there was even greater waste of human re- 
sources because ignorance and prejudice kept 
women from performing services for which 
they are eminently qualified. 

It is my firm conviction that members of the 
legal profession as a whole can best serve the 
public on a nation-wide basis by promoting the 
work of the American Bar Association. If this 
Association is not now performing its functions 
as well as can be desired, it is because all of the 
lawyers have not been taking an active part 
in its work. 

Originally, I questioned the wisdom of your 
having a separate organization for women. On 
more mature deliberation, however, I have con- 
cluded that your organization serves an impor- 
tant purpose. The encouragement and inspira- 
tion that you receive from one another, both 
through local and national meetings of your 
organization, alone justify its existence. And, 
through your association’s representative in the 
House of Delegates of the American Bar Asso- 
ciation, the results of your organization work 
can be passed along to the whole profession. 

As lawyers, you are officers of the court. 
Michigan has recognized that in return for 
granting to members of the legal profession a 
monopoly to practice law, they must fully 
assume their obligations as public officers, and 
by statute has required that they be members 
of the Michigan integrated bar. By local court 
rule, we have provided that all members of 
the Michigan integrated bar are automatically 
admitted to practice in our District Court for 
the Eastern District of Michigan. 

You, as women lawyers, have an opportunity 
to demonstrate that we men need your help 
in our efforts to improve the administration of 
justice by discarding outmoded and wasteful 
procedures. 

Men have developed many useful new me- 
chanical devices. They readily adopt the new, 
but seem reluctant about discarding the old. 
When they invented the horseless carriage, they 
insisted on retaining the surrey with the fringe 
on the top and the whip socket appearance so 
symbolic of the horse and buggy age. Women 
are different. It was in response to the demand 
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of the women that the modern, beautiful, effi- 
cient automobile body was developed. When 
women purchased a vacuum sweeper, they did 
not insist on having a dust pan go with it. 
When they acquired a mechanical refrigerator, 
they did not retain the drip pan. When they 
substituted the modern electric or gas range 
for the wood stove, they did not retain the wood 
box. 


Outmeded System 


The adoption of the new Federal Rules of 
Criminal Procedure in 1946, and the 1948 Revi- 
sion of Title 18, covering federal crimes and 
criminal procedure, integrated an advanced pro- 
gram for simplicity and efficiency in the admin- 
istration of Federal criminal justice. But, for 
some unexplainable reason, the outmoded United 
States Commissioner system, which may be 
aptly described as the police court appendage 
of the Federal Court, was retained in the new 
criminal rules and code. As you know, a com- 
missioner is a federal minor officer to whom a 
judge may refer some criminal matters. Even 
with the old rules, there was no excuse for 
having commissioners in metropolitan districts. 
As early as 1941, I advocated that the system 
be abolished. In 1942, two reports were filed, 
one by the Administrative Office of the United 
States Courts and one by a committee of dis- 
tinguished judges appointed by the United 
States Judicial Conference. Both committees 
enumerated the evils inherent in the commis- 
sioner system. They found that many United 
States Commissioners are incompetent, inade- 
quately compensated, and without suitable quar- 
ters or equipment; that payment for their serv- 
ices on a fee basis is inherently objectionable; 
that the tasks of all of them are needlessly 
cumbersome and reiterative; that there is no 
justification for the appointment of a commis- 
sioner to serve in a territory where he will 
have less than 20 cases annually. Yet, neither 
committee recommended the only sensible solu- 
tion of the problem—that is, to eliminate the 
system. 

The Judicial Conference Committee stated in 
its report that, “The institution of masters in 
equity, after a somewhat checkered history, has 
fallen largely into disuse, and furnishes scant 
— for a kindred device on the criminal 
side. 

Discussing the same subject a century earlier, 
Dickens wrote: 
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“They will all have to be handsomely fee’d 
all ’round; the whole thing will be vastly cere- 
monious, wordy, unsatisfactory and expensive.” 

One of the committees partially described the 
activities of a commissioner in a metropolitan 
district as follows: 


“Most matters are settled in a few minutes. 
For example, an Assistant United States At- 
torney places a complaint before the commis- 
sioner, swears to it, and the commissioner signs 
the warrant of arrest. In general, the commis- 
sioner performs expeditiously a series of rou- 
tine tasks.” 

Neither committee described the atmosphere 
of disorganization and confusion that usually 
prevails in these police court operations. Cer- 
tainly none of you would consider it a routine 
matter if your reputation and liberty were at 
stake. I do not believe that a judge should 
delegate any of his judicial functions to minor 
officers and certainly not the duty of issuing a 
warrant, which will deprive an individual of his 
liberty. 

I have never made a reference to a special 
master in a civil case. Unless compelled to do 
so, I will not make a reference in a criminal 
matter. References in criminal cases are more 
serious than in civil cases. The reputation of 
the defendant in a criminal case is always 
damaged, even though he is entirely innocent 
of the charge, and, of course, no innocent indi- 
vidual should be carelessly deprived of his 
liberty. 


Commissioner System Abolished 


Without any legislative mandate, but by local 
court rule, we abolished the commissioner sys- 
tem in our district six years ago. Observing 
the operation of the new procedure in com- 
parison with the old, we are able to evaluate 
the improvements achieved. 

Under our new system, a person under arrest 
is promptly brought before a judge in a court- 
room with all the dignity and formality which 
we have come to associate with the Federal 
judiciary; a stenographic record of the hearing 
is made without additional cost to either the 
defendant or the government. The defendant is 
advised of his constitutional rights. He is per- 
mitted, if he so desires, to waive indictment 
by a grand jury and consent to the filing of 
an information. Rarely does a defendant decide 
not to waive indictment. He is then arraigned 
on the information. If he desires a trial, the 
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case is assigned to a specific judge for trial 
as soon as the defendant can be prepared. Less 
than five per cent of the defendants request a 
trial, and 40 per cent of these waive a jury trial. 

Ample evidence supports the conclusion that 
prompt and certain prosecution of law violators 
are more effective deterrents to criminal activity 
than overly severe sentences after long delay. 
By eliminating the commissioner system, we 
have more nearly met the admonition of the 
Supreme Court that “Prompt enforcement of 
sentences in the event of convictions are the 
objective of the criminal law.” 

Sixteen years of judicial experience have 
convinced me that the probationary type of 
sentence is not only humane but effective. If an 
individual is to be reformed by a supervised 
probationary sentence, he should not be con- 
fined in the sordid atmosphere of a jail in 
association with hardened criminals for any 
substantial period of time. Such confinement is 
not uncommon in districts where a commis- 
sioner issues a warrant, upon defendant’s ap- 
prehension fixes a bond which the defendant 
cannot meet, the defendant is held in custody 
while the commissioner conducts a preliminary 
examination and binds the defendant over for 
action of a grand jury. All of these proceedings 
before a commissioner are unnecessary, and, 
as I say, haven’t been used in our district 
for six years. 

We have a right to be proud of our federal 
correctional and penal institutions. There are 
many fine people in charge of these institutions; 
but they can do nothing for the individual 
offender until they receive him. It is almost 
as stupid to keep these individuals in a local 
jail that is not intended or equipped to solve 
the problems involved in prison management 
as it would be to keep a patient who is in 
need of emergency treatment in the waiting 
room of a hospital. 

Of course, if a defendant is innocent, hu- 
manity and justice demand that we remove 
promptly the shadow hanging over him. 

The humane features of our new system have 
given me the greatest satisfaction, quite aside 
from the fact that we operate more efficiently 
and economically. 


Referees in Bankruptcy 


In 1941, I also recommended that the prac- 
tice of referring bankruptcy cases to Referees 
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in Bankruptcy be discontinued. As you know, 
approximately 90 per cent of the petitioners in 
bankruptcy are very poor people, who cannot 
afford to waste either their time or their money. 
It is impossible to understand why such people 
should be required to pay a fee of $45 to file 
a bankruptcy petition which will be referred 
to a referee, when the plaintiff in a complicated 
civil matter which requires the attention of a 
Federal judge can get this greater service for 
a filing fee of only $15. Most, if not all, of the 
arguments in favor of abolishing the commis- 
sioner system apply with equal force to the 
elimination of the bankruptcy reference system. 

No legislation is needed to abolish this sys- 
tem. As you know, for years, many people were 
concerned about the inherent evils of paying 
bankruptcy referees on a fee basis. By local 
rule, we abolished the fee system in our court 
in 1942. In doing this, we were merely carrying 
out the mandates of the Chandler Bankruptcy 
Act. Six years later, in 1948, Congress abol- 
ished the fee system of compensating referees 
for the entire nation. 

So far, I have discussed federal procedure 
only. Many of the things that I have said also 
apply to state court procedure. More than 
thirty years ago, the city of Detroit abolished 
police courts, but neglected to eliminate the 
preliminary police court procedure. The reten- 
tion of these old formalities is of no value to 
the defendant, but is extremely burdensome 
and expensive for defendants, witnesses, and 
the government alike. 

For many years in Michigan, committees 
have been at work attempting to devise means 
for improving the justice of the peace courts, 
without any tangible result. It seems perfectly 
obvious that the way to improve the justice 
courts in Michigan is to abolish them. 

Notwithstanding many recent improvements 
in judicial procedure, litigation remains slow, 
cumbersome and expensive. America must be 
strong; it cannot afford to waste either its 
manpower or its money. It is particularly im- 
portant that criminal procedure be simple, fair, 
inexpensive and expeditious. The direct cost 
to the taxpayers of enforcing the criminal laws 
is very large. It is impossible to estimate the 
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indirect cost of crime to the nation. Crime, as 
portrayed on the television screen, may at times 
appear dramatic and even romantic, but in 
reality it is always sordid and always involves 
suffering and heartaches. It usually results 
in broken homes and broken lives. We must 
reduce this loss of our human resources. The 
American people expect, and they have a right 
to expect, lawyers to take the leadership in this 
field. I am sure that you are all interested in 
the welfare of the youth of our nation. There 
are very few criminals who come before our 
court who did not originally get their start on 
a criminal career during their youth. I hope 
you accept the challenge to do something about 
these pressing problems of advancing the ad- 
ministration of justice. 


If you decide to embark upon a crusade to 
bring about the improvements that I have sug- 
gested, do not assume that the task will be an 
easy one. Each change will necessitate the 
abolition of some public jobs. Experience has 
taught me that there are few things more dif- 
ficult than abolishing public positions, even 
though the necessity for continuing them has 
ceased. 


I realize that many of the things I have said 
are controversial. They were intended to be. 
I am sure that we can all disagree without 
being disagreeable. We make progress only by 
keeping our minds open until we have all the 
evidence. No one should blindly accept all pro- 
posals for change, because change is not neces- 
sarily progress. On the other hand, when new 
ideas are suggested, we need not stubbornly 
or passively listen to their advocates and then 
forget what has been said. Rather, I hope we 
can, in the language of the Supreme Court, 
“examine the questions submitted with candor 
and with a proper regard and deference to the 
opinions of each other. We should listen with a 
disposition to be convinced by each other’s 
arguments.” 

That is the spirit in which I have talked to 
you tonight, and I am certain that it is the 
spirit in which you will consider my remarks. 

It has been a pleasure to be with you. I con- 
gratulate you for your past achievements and 
wish for you every success in the future. 











New Judicial Article Proposed to 
Modernize Illinois Court System* 


66’ QuuE lethargy of some Cook County judges, 

legal complexities and the archaic Illinois 
constitution have caused Chicago civil courts 
to become swamped with 50,000 cases as thou- 
sands of petitioners wait in agony and poverty,” 
a recent issue of Life Magazine declares. 

“While Chicago’s 30 civil judges wind up 
cases at the rate of 150 a day, every day Chi- 
cago’s teeming population loads the creaking 
backlog with 175 more,” it says. “A man 
with a just and urgent claim may have to wait 
three years before his case can be heard at all.” 

They found similar “legalistic shambles” in 
New York, where courts are three years 
behind in their cases, and Boston, where 19,000 
civil cases await action. In New York, recent 
disclosures of the trafficking in judgeships has 
further accentuated the need for reform there. 

“In an earnest attempt to speed up Chicago 
justice,” the article says, “some of the judges 
have worked tirelessly, made use of special 
hearings and established an assignment court.” 
But these conscientious judges and judicial 
reform have been thwarted by the antique 
judicial article of the state 1870 constitution, 
which is substantially the same as the 1848 arti- 
cle and provides for little flexibility and re- 
quires judges to run for office like any other 
politician. “Most of the judges are actually 
appointed by political machines which, since 
1927, have worked together to place their can- 
didates on ‘coalition tickets,’” the magazine 
reports. “To the judge, the politicians mean se- 
curity ... and to the politicians the judges mean 
power and influence as well as money—most 
can be expected to make a substantial cam- 
paign contribution,” it says. 

The organized bar of Illinois is fully aware 
of the acute situation and is seeking to dis- 
charge its heavy responsibility in this vital 
area of government. At the 1950 general elec- 
tion the voters of Illinois approved the “gate- 
way amendment” which facilitates somewhat 
the making of needed constitutional amend- 
ments. A joint committee of the Illinois State 
Bar Association and the Chicago Bar Associa- 
tion has recently completed draft of a proposed 
new judicial article to the constitution which 
will give Illinois a modern, businesslike judi- 
cial system capable of handling the state’s 
judicial business with dispatch. The draft 


was the culmination of many years of work 
by the bar of Illinois and was approved by 
both associations last June, and if approved 
by the 1953 legislature it will be submitted to 
the voters at the 1954 general election to take 
effect July 1, 1956. The adoption by the voters 
of two out of four constitutional amendments 
submitted to them at the 1952 general election 
gives some hope for future constitutional re- 
vision in spite of the restrictive amending 
procedure still in force. 


Consolidation of Trial Courts in Each Circuit 


The proposed article provides for a single 
trial court in each circuit, to be known as the 
circuit court, with power to try every sort of 
case. No change is made in the circuits, each 
consisting of one or more counties, into which 
the state is presently divided. The legislature 
will have power to change them from time to 
time, but Cook County will always constitute 
a separate circuit. There will be at least one 
division of the circuit court sitting in each 
county, with a full time judge resident in the 
county, and such additional divisions with gen- 
eral or special functions, as may be appropri- 
ate to handle litigation. 

Within each circuit all the other trial courts 
existing under the present constitution and 
statutes will be consolidated into the circuit 
court. This means that the county courts, pro- 
bate courts, Superior Court of Cook County, 
Criminal Court of Cook County, municipal 
courts and city courts, as well as police magis- 
trate and justice of the peace courts, will dis- 
appear as separate courts, though in many 
instances divisions of the circuit court will be 
substituted for them. This simplification of 
the court structure on the trial level has three 
principal purposes: first, to eliminate alto- 
gether litigation over the question as to whether 
suit has been commenced in the proper court; 
second, to abolish the wasteful retrial in the 
circuit court of matters which have already 





*Pamphlets containing the text of the proposed 
judicial article and the committee’s summary on 
which this discussion is largely based may be ob- 
tained from the Illinois State Bar Association, 319 
South Sixth Street, Springfield, Illinois; the Chi- 
cago Bar Association, 29 South La Salle Street, 
Chicago 3, Illinois or the American Judicature 
Society. 
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been tried before “inferior” tribunals; and 
third, to facilitate a more efficient utilization 
of judicial personnel. 

In each circuit court there will be three 
classifications of judicial officers—circuit judges, 
associate judges and magistrates. All judges of 
the various trial courts in office when the pro- 
posal becomes effective will be absorbed into the 
circuit courts. In Cook County the incumbent 
judges of the circuit and superior courts, the 
county court, the probate court, and the chief 
justice of the Municipal Court of Chicago will 
become circuit judges. The associate judges of 
the Municipal Court of Chicago and all judges 
of other municipal and city courts will become 
associate judges of the circuit court. Down- 
state judges of the circuit courts will become 
circuit judges, and judges of all other courts 
will become associate judges of the circuit 
court. Throughout the state, police magistrates 
and justices of the peace elected before the 
adoption of the proposed new judicial article 
and in office on its effective date will become 
magistrates for the remainder of their respec- 
tive terms. 

Until the supreme court directs otherwise, 
the matters assigned to magistrates will be 
limited to those now within the jurisdiction of 
justices of the peace and police magistrates. 
Provision is made also for the appointment 
by the circuit court of special magistrates to 
perform such emergency functions as the su- 
preme court may by rule prescribe who need 
not be lawyers. It is expected that this office 
will exist only in rural communities. 

All judges and magistrates (other than spe- 
cial magistrates) will be on salaries paid by 
the state. Counties and municipalities will be 
relieved of their present responsibility for the 
salaries of judges of certain courts, except that 
the legislature may require Cook County to 
continue to supplement the compensation of 
its judicial personnel. Counties desiring special 
magistrates will be responsible for their com- 
pensation. The offices of justice of the peace 
and master in chancery and the fee system 
of compensation will be abolished. 


Supreme and Appellate Courts 


The power to review decisions of the circuit 
courts will be vested in an appellate court and 
a supreme court. Most appeals will be taken 
to the appellate court, but in any case involving 
a question arising under the federal or state 
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constitution and any capital case resulting in 
the imposition of a sentence upon the accused, 
appeal will be taken from the circuit court 
directly to the supreme court. The supreme 
court will have exclusive authority to permit 
direct appeals in other types of cases. 

In general, litigants will be entitled to only 
one appeal. The supreme court will have power, 
however, to review decisions of the appellate 
court, and when a constitutional question arises 
for the first time in and as a result of the 
action of the appellate court, appeal may be 
taken to the supreme court as a matter of right. 
In all other cases decided by the appellate court, 
it will be up to the supreme court to decide 
whether a second appeal should be allowed. 
Until otherwise provided by rule of the supreme 
court, leave to appeal will be granted automati- 
cally in any case in which a judge of the 
appellate court dissents from the decision of 
that court or certifies that the case should be 
heard by the supreme court. 

By virtue of these provisions, the supreme 
court will be enabled to perform its important 
supervisory functions free of the obligation 
imposed by the present constitution and statutes 
to take every appeal in specified classes of 
cases despite the frequently routine character 
of the legal questions involved and the rela- 
tive lack of public interest at stake. 

Certain types of proceedings may be com- 
menced in the supreme court with its consent. 
These are substantially the same as under the 
present constitution: cases relating to the 
revenue, the historic writ of habeas corpus, 
and the supervisory writs of mandamus and 
prohibition. The present constitution makes no 
express mention of the writ of prohibition. 

The state will be divided into three judicial 
districts, which will serve both as appellate 
court districts and as judicial selection dis- 
tricts for the supreme and appellate courts. 
Cook County will constitute the First Judicial 
District, the northern half of the state, exclusive 
of Cook County, the Second Judicial Dis- 
trict, and the southern half of the state, 
the Third Judicial District. The appellate court 
will sit in divisions of at least three judges 
each, and until otherwise provided by the legis- 
lature that court will have nine judges in the 
First Judicial District and three in each of the 
other judicial districts. The supreme court 
will, as at present, consist of seven judges, 
but at least two will be selected from each 
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of the judicial districts. 

At the present time the state is divided into 
four districts for the appellate courts and seven 
districts for the supreme court. Under the 
present constitution no judge is elected specifi- 
cally to the appellate courts, but the supreme 
court chooses from among the judges elected 
to the circuit courts and the Superior Court of 
Cook County those who are to be assigned to 
service in the appellate courts. 


Rule Making and Administration 


The supreme court will be responsible for 
making rules governing practice and procedure 
in all the courts. Local rules, consistent with 


those of the supreme court, may be made by | 


the other courts. Historically this function was 
a part of the judicial power exercised by courts, 
but for some time the responsibility has been 
divided between the legislature and the courts. 
Reaffirming the responsibility of the courts, the 
proposed new judicial article will make possible 
a simplification of procedure and greater effi- 
ciency in the handling of litigation. 

In addition, the supreme court is given gen- 
eral administrative authority over all the courts. 
The lack of such authority under the present 
constitution is a primary obstacle to the efficient 
operation of our courts. Full utilization of 
judicial personnel is impossible. Courts fall 
behind in their work and justice is denied 
because it is delayed. With centralized adminis- 
trative authority, judges may be given tempo- 
rary assignments to render service where they 
are most needed. The court will exercise the 
authority through its chief justice. As in the 
federal court system, an administrative director 
and staff will compile the requisite information 
and otherwise assist ¢he chief justice. Subject 
to the over-all authority of the supreme court, 
administrative authority in each circuit will be 
vested in the circuit judges (as distinguished 
from the associate judges and magistrates), 
one of whom will be chosen by the supreme 
court to serve as chief judge of the circuit. 

A conference of all the judges in the state 
will be convened annually to consider and make 
recommendations regarding improvement of the 
administration of justice. 


Selection and Tenure of Judges 
The proposal substitutes for the present 
methods of nomination of judges by political 


parties and election by the people a system of 
nomination by non-partisan commissions and 
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appointment by the governor for a short term, 
followed by a vote of the people at a general 
election to determine whether the appointee 
should be retained in office for a full term. 
The purposes are to minimize political influence 
in the selection of judges and to assure to 
deserving judges greater security of tenure in 
office. The method may be changed by the 
legislature provided it is approved by refer- 
endum of the voters. 

There will be one nominating commission 
for the supreme and appellate courts and one 
for each of the circuit courts. Each commis- 
sion will be made up of an equal number of 
lawyers and members of the public who are 
not lawyers. The lawyers who are to serve on 
the commission will be elected by a vote of all 
attorneys in the appropriate judicial district or 
circuit, as the case may be, and the non-lawyers 
who are to serve on the commission will be 
chosen in such manner as the legislature may 
provide. 

Whenever a vacancy occurs in any of the 
courts, the appropriate commission will nom- 
inate at least two but not more than five per- 
sons qualified to fill the office, and the gover- 
nor will appoint one of the nominees to the 
court. If the governor fails to do so within 90 
days, the appointment will be made by the 
supreme court. After appointment a judge 
will serve for a full year and thereafter until 
the next general election. 

At each general election any appointed judge 
whose short term is expiring, or any other 
judge whose full term is expiring, may cause 
his name to be submitted to the voters in the 
appropriate judicial district or circuit on a 
special judicial ballot, without opposition and 
without party designation, on the question as 
to whether he shall be continued in office for 
a full term. He is elected if he receives the 
favorable vote of a majority of those voting on 
the question. 

The full term of judges of the supreme court 
will be increased from 9 to 12 years, and the 
same term will be applicable to judges of the 
appellate court (who at the present time have 
no fixed term in that assignment). The full 
term of circuit and associate judges of the 
circuit courts will be 8 years. At the present 
time the term of judges of the circuit courts, 
city courts, Municipal Court of Chicago and 
Superior Court of Cook County is 6 years, and 
of judges of county and probate courts, 4 years. 
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Magistrates of the circuit court will be nomi- 
nated by the nominating commission for the 
circuit and appointed by the circuit judges. 
Serving at the pleasure of the circuit judges, 
they will have no fixed term and will not be 
entitled to have their names submitted to the 
voters for retention in office. However, justices 
of the peace and police magistrates elected 
prior to the adoption of the proposed article 
and in office on its effective date will be entitled 
to serve as magistrates of the respective circuit 
courts for the balance of the terms for which 
they were elected. 

Two nominations for the office of chief justice 
of the supreme court will be made by the 
nominating commission for that court from 
among its judges, and appointment will be by 
the governor for a term of 6 years. At present, 
the office is filled by the action of the judges 
themselves, who serve in rotation as chief 
justice for one-year terms. 

There will be vacancies at the very outset 
in all the positions on the appellate court (since 
the circuit and superior court judges now 
assigned to the appellate courts will continue 
in office as circuit judges). Subsequent vacan- 
cies will occur upon the death, resignation, 
retirement or removal of a judge, or when he 
decides not to submit his name to the voters 
for retention in office for another term, or 
when, having submitted his name, he fails of 
election. 


Other Provisions 


Only citizens of the state licensed to practice 
law there will be eligible for the office of judge 
or magistrate. All judges and magistrates will 
be required to devote full time to their judicial 
duties, and while so serving will be prohibited 
from holding any other public office, practicing 
law or holding office in, or making financial con- 
tributions to, any political party. Since these 
provisions are for the most part new, they will 
not take full effect until the expiration of the 
terms of office of incumbents. They will not ap- 
ply to special magistrates, whose functions will 
be limited and will not involve full time service. 
Present requirements as to minimum age and 
period of residence in the state are omitted. 

A commission consisting of judges chosen 
from the various courts will have power, in 
proper proceedings, to retire any judge for 
physical or mental disability or to suspend or 
remove him from office for cause. No such pro- 
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cedure is possible under the present constitu- 
tion. The proposal will not affect the remedy 
of impeachment available to the legislature, but 
it will replace a virtually unused procedure 
under which the legislature may at the present 
time, without impeachment, remove judges for 
cause. 

The legislature will have power to provide 
for voluntary or involuntary retirement of 
judges at such age as may be fixed by law. 
Retired judges will, however, be allowed to 
perform judicial service assigned to them by 
the supreme court. At the present time no 
judge may be retired without his consent until 
the expiration of his term of office, and then 
only if he is not re-elected. 

The legislature will have power to provide 
for the selection, terms of office, removal and 
salaries of clerks and other non-judicial officers 
of the courts. The present constitution con- 
tains specific provisions with reference to some 
of these offices. 

The proposal effects no change concerning 
state’s attorneys, who are elected in each county 
every four years, but it does empower the 
legislature at any time in the future to provide 
for a state’s attorney in each circuit instead 
of each county, and to provide for his selection, 
qualifications, duties, tenure of office and salary. 





This comprehensive Illinois proposal thus 
incorporates most, if not all, of the major ju- 
dicial reforms long advocated by the American 
Judicature Society. As stated by Dean Roscoe 
Pound, if adopted it “would put Illinois where 
that great state deserves to be, as one of the 
leaders in the American administration of 
justice.” Chief Justice Arthur T. Vanderbilt 
of the New Jersey Supreme Court said recently 
that the draft “* * * is a tremendous advance, 
one which every member of the bar and every 
judge can well be proud of. It will set the 
pattern for three-quarters of the country.” 

Not so many years ago a noted legal schol- 
ar and leader of the bar remarked that law- 
yers are “a most restraining influence” on 
judicial reform. In several jurisdictions salu- 
tary improvements have been made in spite of 
the opposition of lawyers and judges. It is, 
therefore, reassuring to find that the organ- 
ized bar in Illinois is in the forefront of this 
important effort and is ready to meet the chal- 
lenge which may well be the measure of this 
generation of the bar. 











Sixth Circuit Adopts Original Papers Rule 
and Appendix Method 


OST OF APPEALS to the United States Court 

of Appeals for the Sixth Circuit has been 

drastically reduced by the Court’s adoption, 

effective October 1, 1952, of the “original papers 

rule” and the “appendix method” in preparation 
and handling of the record on appeal. 

The original papers rule provides for hearing 
appeals from the district courts on the original 
papers rather than on copies as provided in 
Rule 75 of the Federal Rules of Civil Procedure. 
The appendix method permits the printing of 
only the essential portions of the record as 
appendices to the briefs in lieu of printing 
the whole record. Both devices already are in 
use in a majority of the federal courts and in 
some state court systems. 

Preparation of the record on appeal otherwise 
is governed by Rule 75 of the Federal Rules 
of Civil Procedure and Rule 39(b) of the Fed- 
eral Rules of Criminal Procedure. Rule 75(a) 
requires that promptly after the notice of appeal 
is filed, the appellant shall designate the portions 
of the record, proceedings and evidence to be 
contained in the record on appeal. Within ten 
days thereafter, the appellee may counter- 
designate such additional portions of the record 
as he deems necessary. Rule 75(g) requires 
the clerk of the district court to certify certain 
necessary parts of the record whether or not 
designated. The clerk of the district court pre- 
pares a certified transcript of the record, which 
contains the required proceedings and the mat- 
ters designated by the parties, and transmits 
it to the appellate court for filing and docketing. 
This certified typewritten transcript is then 
printed at appellant’s expense, either under 
supervision of the clerk or by counsel without 
any clerk’s supervision.! 


Advantages and disadvantages of the fore- 


1. In the Sixth Circuit, the clerk’s fee for super- 
vising the printing of records was abolished some 
years ago. At that time, the supervision fee was 
25 cents per page without any limitation as to the 
total amount which could be charged. In case of 
very large records, the clerk’s supervision fee alone 
was often a tremendous item of expense. Under 
the present rules in that circuit, counsel for the 
appellant is permitted to withdraw the certified 

tten record for printing by any responsible 
printer he may choose. This method of handling 


going system, in use in the federal appellate 
courts since 1891, were described by Carl W. 
Reuss, clerk of the Sixth Circuit Court of 
Appeals, in an address before the Federal Court 
Clerks’ Association in Indianapolis shortly be- 
fore the new procedure took effect in his court :2 

“The chief advantage claimed for it is that 
the court is presented with a composite picture 
of the case in chronological order under one 
cover. Some of its disadvantages are—first, it 
is expensive to the litigants because of the cost 
of the certified typewritten transcript and be- 
cause the appellee is prone to designate imma- 
terial pleadings and testimony for inclusion in 
the printed record since initially he is not bur- 
dened with the cost of printing; second, it re- 
quires the court to plow through much unnec- 
essary printed matter in order to get to the 
meat of the case; third, it has a tendency to 
delay the docketing and hearing of a case 
because of numerous extensions of time which 
are required for the preparation and filing of 
the certified record.” 


Original Papers Rule Authorized in 1948 


Authority for adoption of the original papers 
rule by the circuits is contained in Rule 75(o0) 
of the Federal Rules of Civil Procedure, which 
became effective March 19, 1948, and which 
states that whenever a court of appeals so pro- 
vides by its own rule, the clerks of the district 
courts shall transmit to the appellate court 
the original papers in lieu of the copies other- 
wise provided for in Rule 75, and appeals shall 
be heard on those papers. Rule 20 of the Sixth 
Circuit, effective October 1, 1952, provides such 
authorization, and its full text is included in 
the footnote.? 

Some lawyers have questioned the wisdom 


the printing of records has worked very well, and 
no record ever has been lost. Carl W. Reuss, note 
2, infra. 

2. “Records on Appeal,” 13 F. R. D. 31 (1952). 

All quotations from Mr. Reuss are from this source. 
. Text of Sixth Circuit Rule 20, effective 
October 1, 1952: 

(1) ORIGINAL PAPERS TO CONSTITUTE 
RECORD ON APPEAL. Appeals from the district 
courts in all cases, civil and criminal, including ad- 
miralty cases, shall be heard on the original papers, 
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of the original papers rule on the ground that 
those papers might become lost. Mr. Reuss has 
suggested, however, that the probability of 
such loss is slight. 

“Original exhibits have been transmitted to 
the courts of appeals since 1891,” he pointed 
out, “original papers in appeals under Section 
250 of the Bankruptcy Act have been trans- 
mitted for many years, and in the Sixth Circuit 
we have released literally hundreds of certified 
typewritten records for the purpose of printing 
without suffering the loss of a single exhibit 
or a single record.” 

Probability of loss is particularly slight, he 
noted, if the clerks of the district courts fasten 
the original papers in volumes similar to a 
transcript of record. The rules in the Fourth, 
Eighth and Tenth Circuits require this to be 
done. The Third and Ninth Circuits lay down 
no detailed requirements, nor does the new rule 
of the Sixth, but approximately the same result 
is achieved by voluntary cooperation of the 
clerks. 

Mr. Reuss enumerates the following distinct 
advantages of the original papers rule over the 
record system: 

1. It clearly reduces the expense of litiga- 
tion by eliminating the fees to clerks of the 
district court for making or comparing type- 
written transcripts of record. This is the pri- 
mary purpose of the rule, and is a most im- 
portant factor to those appellants to whom the 
cost of an appeal is often prohibitive. 


which papers shall constitute the record on appeal. 
(See Rule 75(0) of the Federal Rules of Civil Pro- 
cedure, Rule 39(b) of the Federal Rules of Criminal 
Procedure, and 28 U.S.C. 92071.) 

(2) TRANSMISSION OF RECORD ON AP- 
PEAL. Promptly after notice of appeal is filed in 
the district court and within the time prescribed 
by the rules referred to in Rule 19, unless the 
district court by order has fixed a shorter time, 
the clerk of the district court shall transmit 
to the clerk of this court all the original papers 
in the file dealing with the action or proceeding 
in which the appeal is taken, with the exception 
of such omissions as are agreed upon by written 
stipulation of the parties on file, and shall append 
his certificate identifying the papers with reason- 
able definiteness. If a transcript of the testimony 
is on file the clerk shall transmit that also; other- 
wise the appellant shall file with the clerk for 
transmission such transcript of the testimony as 
he deems necessary for his appeal subject to the 
right of an appellee either to file additional por- 
tions or to procure an order from the district court 
requiring the appellant to do so. With the original 
papers the clerk of the district court shall trans- 
mit a copy, certified by him, of the relevant docket 
entries in the district court. 
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2. It decreases the work of the clerks of the 
district courts because they are no longer re- 
quired to prepare or compare typewritten rec- 
ords. 

3. It gives the appellate judges the advan- 
tage of having before them the original papers 
just as they were presented to the trial judge. 

4, It enables records to be filed and docketed 
more promptly and consequently appeals are 
heard more promptly. 


Now in Six Circuits 

The courts of appeals of the Third and Fourth 
Circuits adopted the original papers rule 
promptly after Rule 75(0), which authorizes it, 
became effective in 1948. At the 1948 Judicial 
Conference of the United States, the Committee 
on Ways and Means of Economy in the Opera- 
tion of the Federal Courts urged the courts of 
appeals to give serious consideration to adop- 
tion of a rule which would effectuate Rule 75(0) 
in their circuits, and this committee recom- 
mendation was approved by the Conference as 
a whole. Since then the practice has been put 
in effect in the Ninth and Tenth Circuits, and 
to a limited extent in the Eighth, as well as 
in the Sixth Circuit just now. In the Eighth 
Circuit the original papers remain in the dis- 
trict court unless their transmission is re- 
quested by the parties or by the appellate court. 
Mr. Reuss has said that within a few years 


the system may well be in effect in all of the 
circuits. 


(3) RECORD FOR PRELIMINARY HEAR- 
ING. If, prior to the time the complete record on 
appeal is transmitted to this court, a party desires 
to make in this court a motion for dismissal, for 
admission to bail, for a stay pending appeal, for 
additional security on the bond on appeal or on the 
supersedeas bond, or for any intermediate order, 
the clerk of the district court at his request shall 
transmit to the clerk of this court such of the 
original papers in the action or proceeding in the 
district court as are needed for that purpose. 

(4) CERTAIN PROVISIONS OF FEDERAL 
RULES OF CIVIL PROCEDURE NOT APPLI- 
CABLE. The provisions of subdivisions (a) (desig- 
nation of contents of record on apeal), (b) 
(transcript), (c) (form of testimony), (d) (state- 
ment of points), (e) (record to be abbreviated), 
(f) (stipulation as to record), (g) (record to be 
prepared by clerk—necessary parts) and (i) 
(order as to original papers or exhibits) of Rule 75 
if the Federal Rules of Civil Procedure are not 
applicable to appeals to this court from a district 
court. 

(5) RETURN OF ORIGINAL PAPERS TO 
DISTRICT COURT. After the appeal has been 
disposed of, the original papers comprising the 
record on appeal shall be returned to the custody 
of the district court with the mandate of this court. 
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The Appendix Method 
Authority for adoption of the appendix 
method appears in Rule 75(1) of the Federal 
Rules of Civil Procedure: 


“What part of the record on appeal filed in 
the appellate court shall be printed and the 
manner of the printing and the supervision 
thereof shall be as prescribed in the rules of 
the court to which the appeal is taken; .. .” 


Under authority of this rule, the Sixth Cir- 
cuit court amended its own Rules 21 and 22 
effective October 1, 1952, as follows: 

Rule 22, as amended, directs that, unless 
specially ordered by the court, it shall not be 
necessary to print the record on appeal or on a 
petition for review or enforcement of a decision 
or order. It further provides that briefs and 
appendices shall be printed either by ordinary 
typographic methods or by the process of offset 
duplicating. 

Section 2(e) of Rule 21, as amended, requires 
the appellant to file with his brief a printed 
appendix which shall contain the relevant docket 
entries in the district court, any relevant charge 
or opinion of the court, the judgment, decree or 
order appealed from, and such other parts of 
the record material to the questions presented 
as the appellant deems it essential for the 
judges to read in order to decide those ques- 
tions. The appendix may be included under 
cover of the brief or it may be printed sep- 
arately. The size of the printed appendix is the 
determining factor in this regard. 

Section 2(f) of Rule 21 requires the appel- 
lant, within ten days after the filing of the 
record in the clerk’s office of the appellate court, 
to furnish the appellee with a statement of the 
parts of the record he proposes to print in 
the appendix to his brief. The purpose of this 
provision is to give the appellee ample time 
to decide what additional and material portions 
of the record should be included in the ap- 
pendix to his brief. 

Section 4(e) of Rule 21 requires the appellee 
to print an appendix to his brief which shall 
contain such parts of the record as he deems it 
essential for the judges to read and as have not 
been printed in the appendix to the appellant’s 
brief. 


4. “Appendix Method Successful in District of 
Columbia,” 27 J. Am. Jud. Soc. 55 (August, 1943). 

5. Claude M. Dean, “Fourth Circuit Rule 10 
Reduces Brief Printing Costs,” 26 J. Am. Jud. Soc. 
148 (February, 1943). 

6. Letter, September 4, 1952, to American Judi- 
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Section 4(g) of Rule 21 permits the filing of 
subsequent appendices in the reply briefs if this 
should be necessary. 

The main purpose of the appendix method 
is to reduce the cost of litigation by avoiding 
the printing of large amounts of immaterial 
and irrelevant matter. That this is indeed sub- 
stantial was shown by a study conducted in the 
Court of Appeals for the District of Columbia 
in 1943.4 A comparison of one hundred cases 
handled under the old system and a comparable 
hundred cases under the appendix method 
showed that the average cost of printing per 
page of typewritten record was reduced 62 per 
cent. At 1943 prices, the total saving in print- 
ing in the second hundred cases amounted to 
$23,510.76. The previous year, Claude M. Dean, 
clerk of the Fourth Circuit Court of Appeals, 
had estimated that in 119 cases in his court 
since the appendix method was adopted, there 
were 46,039 typewritten pages of record, the 
cost of printing which in those days would 
have been $69,058.50. However, only 15,827 of 
them were printed in the appendices, at a cost 
of about $23,740.50, saving $45,318 in unneces- 
sary printing costs for the litigants involved.5 


Savings Through Offset Printing 


It should be noted at this point that these 
figures are based not only on 1943 prices, but 
upon use of letterpress printing instead of the 
less costly offset process also authorized in the 
new Sixth Circuit rules. Carl J. Pitt, official 
reporter for the United States District Court 
for the Eastern District of Michigan, has com- 
piled some figures which show the further sav- 
ings made possible by use of offset printing.® 
Using the I. B. M. proportional spacing type- 
writer with Documentary type for composition, 
he estimates that material which would fill 100 
pages of conventional letterpress printing would 
require 112 pages of offset, and that in Detroit 
at today’s prices the former would cost about 
$248.00 and the latter only $173.00.7 


“Thus,” says Mr. Pitt, “the saving over the 
cost of letterpress printing in this city, even 
under this comparison, which has purposely 
been made in a light most favorable to letter- 





7. For an extended study of the entire problem 
of cost of litigation, with special attention to cost 
factors of printing records and briefs, in terms of 
present-day conditions, see George E. Brand, “The 
Impact of the Increased Cost of Litigation”, 35 J. 
Am. Jud. Soc. 102 (December, 1951). 
cature Society. 
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press printing, amounts to $75.00 on as small a 
record as 100 pages of straight matter.” 
Savings in printing costs are not the only 


advantage of the appendix method, however. 
Mr. Reuss points out that the appendix system 
also has saved the appellate judges a great 
amount of time previously spent in wading 
through records containing page after page of 
irrelevant material. The appendices contain 
only essential matters, and they are so placed 
that they can be conveniently referred to with 
a minimum of searching along with the reading 
of the brief. In this connection, Mr. Dean of 
the Fourth Circuit observed: 


“The court expects counsel to select such 
parts of the testimony as are really material 
and print them, thus saving the court the labor 
of wading through a great mass of irrelevant 
material. Counsel who follow the rule will find 
it a great help in the presentation of their cases. 
Thus, counsel for plaintiff should print the 
portion of the testimony most strongly relied 
on by plaintiff; and, if plaintiff is appellant, 
he should point out in his brief the respects 
in which it establishes liability. If defendant 
is the appellant, he should point out the respects 
in which this evidence fails to establish liability. 
Nothing is gained by printing all the evidence 
and sloshing around in it with a general argu- 
ment.” 

To this, Mr. Reuss adds: 


“Counsel will be aided in preparing more con- 
cise briefs and in presenting oral argument 
because of the requirement that only matters 
which are really material to the issues shall be 
printed, and it is these matters upon which 
counsel can and will concentrate their efforts.” 


Appendix Method Used in Eight Circuits 


The appendix method was developed about 
twelve years ago by Claude M. Dean, clerk of 
the Fourth Circuit Court of Appeals, under 
the supervision and direction of its Chief Judge 
John J. Parker. Almost immediately thereafter 
it was adopted in the Third Circuit and in the 


8. George F. Longsdorf, “Record on Appeal in 
Civil Cases, an Analysis of Methods,” 26 J. Am. 
Jud. Soc. 179 (April, 1943). It should be noted 
that in this article Mr. Longsdorf offered some 
objections to the appendix method and indicated 
that because of them there was some dissatisfaction 
with it in California. He said: 

“The greatest demerit of the appendix method is 
probably the fragmentation of the record and its 
presentation in nonconsecutive portions of the rec- 
ord. The sequence of the record does not clearly 
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District of Columbia. The Sixth Circuit is now 
the fourth in which its use is mandatory. Its 
use is optional in the First and Second Circuits, 
and it is used in review and enforcement pro- 
ceedings in the Fifth and Seventh Circuits. 
The Seventh Circuit permits use of appendices 
only in N. L. R. B. cases. Thus, the appendix 
method is used to some extent in all but three 
circuits—the Eighth, Ninth and Tenth. A sub- 
stantially similar procedure has been in use in 
the state courts of California and Oregon for 
more than forty years. 

Under the heading of “suggestions to coun- 
sel,” Mr. Reuss has remarked: 

“Counsel should realize that there is only one 
complete record on appeal on file in the clerk’s 
office in Cincinnati, consisting of the original 
papers from the files of the district court, and 
that this original record will not be released 
to counsel under any circumstances. In order 
to prepare their briefs and appendices, it will, 
therefore, be incumbent upon counsel to con- 
form their office copies of the record to the 
original papers while the record is still in the 
custody of the clerk of the district court. It is 
suggested that counsel conform their copies as 
promptly as possible after the filing of the 
notice of appeal. There is ample time to accom- 
plish this during the 40-day period prescribed 
by the rules for transmission of the record. 

“Tn the final analysis, the successful presenta- 
tion of their cases under the appendix system 
rests entirely with counsel. If a proper and 
complete appendix is filed by each party, there 
should be no need for the filing of subsequent 
appendices, and reference by the court to the 
unprinted portions of the record will be held 
at a minimum. The expenditure of a little time 
and effort by counsel in making a selective 
examination of the record will be more than 
repaid by the savings in printing costs.” 


appear; it may be presented in two or three briefs 
that must be pieced and read together out of two or 
three booklets, or else by reading the typewritten 
manuscript itself.” 

Against this must be balanced, of course, the 
weighty point emphasized by both Mr. Dean and 
Mr. Reuss that while the appendix method may 
not present the record completely and consecutively, 
it does tie it in conveniently to the relevant portions 
of the brief, which is the connection in which it 
will practically always be consulted. 











Preventive Law and Justice to Children 


By WILLIAM M. WHERRY 


HE legal profession has had entrusted to it 

the task of seeing that justice is done to 
every citizen. In too many jurisdictions judges 
and lawyers not only cannot do justice to chil- 
dren but actually are unavoidably promoting 
grave injustices. 

Fifty years ago a group of lawyers who were 
interested in reforming the courts and the 
archaic laws governing procedures in the courts, 
started the movement which emphasized and 
developed a new approach to the law and its 
administration. This approach was dictated by 
the profound belief that justice did not merely 
consist of punishment of the guilty or com- 
pensating for the injury done to the innocent, 
but could only be realized if both the wrongful 
act and the damage that would follow from it 
were prevented. This was a recognition of the 
importance of Preventive Law. At about the 
same time our sister profession was establishing 
chairs of Preventive Medicine in some of our 
progressive universities. 

The result of the efforts of the lawyers was 
great progress in the field of civil wrongs. 
Most notable, perhaps, was the establishment of 
boards and commissions to prevent illegal acts 
and frauds, and substitution of prompt com- 
pensation for industrial accidents in place of 
prolonged and wasteful law suits. A start was 
made in the field of youthful offenders and 
criminals but the developments here have lagged 
and leave much to be desired. Special courts 
were established to deal with minors and treat 
them not as criminals but as children who 
needed guidance, help and education to fit them 
for living as useful members of society. This 
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movement has borne fruit and the results in 
recent years show what the bar can do when 
it really takes action. 

Surveys show that youth around the age of 
twenty-one lead in the statistics of daring and 
dangerous crimes. These surveys also show 
that the most serious offenders are largely 
recruited from neglected children. Judges deal- 
ing with cases involving these children are 
anxious to follow approved practices and to do 
justice. Yet justice is not being done, and in 
too many cases injustices are being perpetrated. 

Why is this? 

The principal reasons are first the lack, in 
many jurisdictions of a unified family court to 
deal with these problems; and second, the fact 
that the courts which we have are not given 
sufficient facilities or liberal enough appro- 
priations to meet the requirements of justice. 
In short, the facilities are not yet adequate 
and there are still too many obstructions to 
dealing properly and efficiently with cases in- 
volving children, whether they be custody cases 
or cases involving violation of the criminal 
laws. I will take up the situation in New York 
as an illustration, but the situation is not con- 
fined to that state. It is found, with very few 
exceptions, in every state. Ten years ago 
studies were made in New York and the need 
of more facilities to handle neglected pre- 
delinquent and delinquent children was studied 
and eloquently reported. In the ten years which 
have elapsed since then little has been done to 
carry out the recommendations of the experts. 

During the past four years the New York 
County Lawyers Association has held four pub- 
lic meetings dealing with this problem, includ- 
ing one conference held jointly with the Acad- 
emy of Medicine. The object of these meetings 
and conferences was to awaken the public and 
the profession to the grave injustices which 
result from the indifference of politicians and 
the public to well-recognized requirements. 

In 1952, that Association is redoubling its 
efforts. This paper is based in part upon my 
report as chairman of its Committee on Socio- 
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Legal Jurisprudence to its Board of Directors 
which resulted in the appointment of a special 
committee to coordinate and intensify the ef- 
forts of the Association and those of the leaders 
of the bench and bar as well as the great 
philanthropies of the city in a renewed drive 
to bring about necessary governmental action. 

The need of a unified court has been graphi- 
cally portrayed by Judge Paul W. Alexander 
in his article “The Family Court of the Future” 
published in the August issue of this JOURNAL. 

In almost every state jurisdiction over family 
problems is divided among many courts and 
other authorities. The problem of investigating, 
inspecting and supervising foster homes and 
institutions also is divided among different 
authorities so that they and private philan- 
thropies are struggling independently with the 
task of making visitations and periodic checks, 
and competing with each other for personnel. 
Some day these states will follow their more 
progressive sisters and establish unified courts 
to handle all family problems, criminal and 
civil. They also will coordinate their govern- 
ment departments and private philanthropies 
who are dealing with the problems of neglected, 
pre-delinquent and delinquent children, so as 
to eliminate handicaps to the doing of justice 
and handling the cases with the object of 
prevention. 


Courts Need Staff and Facilities 


Without waiting for that great advance, 
lawyers today should make every effort to insure 
that the courts which we now have are pro- 
vided with sufficient facilities and staffs prop- 
erly trained and numerous enough to perform 
the services entrusted to them by legislation 
already on the books and endorsed by the higher 
courts. What the courts can do with such 
proper facilities has been demonstrated. Gov- 
ernments have been remiss in preserving the 
most important of our natural resources, 
namely, our children, compared with what has 
been done in the material field. 

The excesses due to monopolistic power in 
industry, especially in connection with railroads 
and public utilities, had been long recognized 
as beyond the capacity of courts to deal with. 
Courts did not have the necessary staffs or 
facilities for making investigations and finding 
facts. They had no specialists to assist them. 
Lawyers were expert only in legal matters. Few 


PREVENTIVE LAW AND JUSTICE TO CHILDREN 


115 


had any scientific training. The judges were 
hampered and hamstrung in fact-finding by 
archaic rules of evidence and procedures. To 
meet this condition, commissions were estab- 
lished to deal with these problems. 

These commissions today are staffed with 
accountants, engineers, financial experts and 
clerks, giving every kind of special assistance. 
The laws governing their procedure, hearings 
and investigations are broadened so that they 
are not “bound by the ordinary rules of evi- 
dence.” Neither are they bound by the ordi- 
nary tests which the courts have to meet in 
finding facts and exploring solutions. 

This has been done to protect society from 
business abuses and to preserve our material 
resources. The Federal Power Commission Bill 
is a part of the Conservation Law. 

Why doesn’t the community do as much for 
our children? Children are our most vital 
natural resource. Their preservation involves 
spiritual values beyond measure. 

The principle which was fought for by our 
profession fifty years ago should be our inspira- 
tion. We should concentrate on the problem of 
preventing children from suffering the evils 
of neglect and cruelty. We should concentrate 
on preventing them from becoming a pool of 
delinquents from which criminals and other 
antisocial behaviorists can be recruited. 

That means that we must equip all our courts 
dealing with children with scientific helpers 
(such as psychiatrists, physicians and psycholo- 
gists) to assist judges in diagnosing cases and 
prescribing treatment. We must give them suf- 
ficient probation officers and social workers, not 
only in numbers, but in experience, character 
and training. 

Above all we must encourage them to ap- 
proach the cases from the point of view of 
preventive law and to do everything we can to 
stop the increase in anti-social conduct and the 
number of juvenile offenders. 


I do not mean to suggest that commissions 
could or should be substituted for such courts. 
Never would I advocate establishing a com- 
mission to perform their functions. Whether 
these courts be those which dispose of needy 
or neglected children and juvenile delinquents, 
or chancery courts determining custody cases, 
their judges strive to do justice rather than to 
solve economic problems through a biased and 
political approach. Our modern courts are con- 
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stituted to perform the functions entrusted to 
them far better than any board or commission, 
but they are at a tremendous disadvantage in 
spite of their fine ideals and traditions of 
humane service. “Human salvage” would be 
enormously increased if all such courts were 
provided with sufficient facilities and adequate 
budgets, even with the handicaps of overlapping 
and confused jurisdiction. 

This is the only chance we have of keeping 
the flow of delinquents out of the pool from 
which criminals are recruited. We must pre- 
vent that river of youthful offenders from be- 
coming a cataract beyond the control of the 
community. 

The cost of equipping the courts with such 
assistance is insignificant compared with the 
cost of convicting criminals, caring for the 
mentally ill, and otherwise supporting the vic- 
tims of neglect in prisons, asylums and other 
similar institutions. This is the only hope we 
have of making sure that the new institutions 
which will be erected, will not be too late and 
will not be too small when they become opera- 
tive. 

How penny-wise and pound-foolish can rich 
communities be! 


A Typical Day in Court 


To illustrate how handicapped the courts are, 
let’s take a hypothetical typical day in court. 
This illustration is based on the condition in 
one of our great cities, and on an article which 
appeared in the American Bar Association 
Journal of September 1952, by Emory H. Niles, 
a Judge of the Supreme Court of Baltimore, 
who is doing “remarkable work” in the Youth 
Court of Baltimore, “using powers he already 
had” in ways “designed to dispose of all crim- 
inal cases in which any of the defendants was 
between the ages of sixteen and twenty-one.” 

On this hypothetical day, we will assume 
that the calendar clerk of the court hands our 
judge, whom we will call Justice, a list of 
cases which are to come before him. Let us 
assume that they number twenty-one. Justice 
examines the list and attempts to classify the 
cases. If he followed Judge Niles, he would 
classify them according to a theory of punish- 
ment. However, I assume that my hypothetical 
judge, Justice, would classify these cases ac- 
cording to a different theory. Justice would 
ask, “What can I do in handling these cases to 
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prevent individuals from becoming anti-social” ? 
In this approach punishment is only useful as a 
means of preventing anti-social conduct, and 
Justice would discard the classical theories of 
punishment. Justice would not conceive that 
punishment ever could be used for “vengeance.” 
He would dwell chiefly on the problems of de- 
terrence and rehabilitation. 

With this test, the cases before our hypo- 
thetical judge, fall into three classes: (1) “hard- 
ened repeaters,” (2) “offenders whose offenses 
are of moderate gravity and who may be fitted 
for a useful life,” and (3) cases where “the age 
and record of the defendant, the family back- 
ground and environment, the nature of the 
offense, and all other circumstances are so 
mixed as to make it difficult to reach a clear 
conclusion as to the probabilities for their 
future.” 


It is obvious that Justice needs the help of 
trained scientific assistants in making this clas- 
sification. He therefore asks his clerk if there 
be such an assistant available to him. The 
reply—alas !—would almost always be that there 
is, perhaps, only one such assistant helping 
another term of court. Justice would then re- 
quest his clerk to find out whether he could 
take up any cases with that assistant. The 
answer might be, “one case.” Then, Justice 
would have to go over his twenty-one cases 
and determine which one should be picked out 
for discussion and diagnosis with his scien- 
tifically trained assistant. All the rest of the 
twenty-one cases would have to be dealt with 
by himself with such aid as his clerk and others 
could give him. Would that be just? Naturally, 
the case that he would choose would come from 
class (3) above mentioned. He would have to 
dispose of the first and second classes of cases 
without professional and scientific assistance. 
The errors that he would make would be un- 
avoidable so far as he was concerned, but 
they would be errors just the same and errors 
that might cause great injustices. 


As to class denominated “hardened repeat- 
ers,” he would have to find some institution to 
which to send them for permanent care, since 
he has, at the very outset, determined on theory 
that they are not capable of being “fitted for 
a useful life.” For the purpose of this paper 
I am not going to discuss whether such an 
institution could be found nor how such an 
institution should be planned and organized be- 
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cause to put such a burden as that on our 
hypothetical Justice would prevent him from 
doing the work which appertains to his office. 
Yet, he is deeply interested in all the problems 
of the modern penologist who has to plan the 
building, equipping and operating of such insti- 
tutions. I do, however, call attention to the fact 
that as late as December, 1952, such an insti- 
tution was badly needed in New York. 

Justice turns to class (2) of offenders, viz: 
those who may “be fitted for a useful life.” 
According to hypothesis, those are the cases 
which Justice should consider, and determine 
how to help them “become useful citizens.” 

At the very outset Justice would like to have 
thesechildren taken care of until a full study 
could be made of the essential facts to work 
out a program for them. Here, again, Justice 
needs the help of trained assistants (at the 
very least, a probation officer), to visit the 
home of each infant, to report on what kind 
of a place he lives in, what sort of people his 
parents are, whether he belongs to any special 
church or other organization whose help can 
be enlisted in the program of his rehabilitation, 
and whether foster homes can be found. At this 
point Justice is too often frustrated, because 
he has to put the child into an institution where 
he will stay month after month without any 
progress being made in his rehabilitation. Dur- 
ing that time his condition might well deteri- 
orate so that at the end he would not be fit for 
a foster home. 


Facilities for Temporary Custody 


In New York City, for instance, 250 children 
could not be placed in temporary shelters, be- 
cause such shelters were occupied by children 
who needed long-time care and there was no 
institution available. They were fated to wait 
until one could be built and staffed. “The direct 
result is that many children who are thus kept 
in such shelters for so many months without 
proper programs become deeply and danger- 
ously disturbed.” 

Justice would also find it most difficult to 
ascertain the facts. There are not enough 
trained probation officers nor enough medical 
or scientific assistants to direct these officers 
in the performance of their duties and to help 
them collate and interpret the data. The tre- 
mendous case load prevents each member of the 
meager staff from doing his job properly and 
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encourages the best of them to seek other 
employment. This distorted “turnover” de- 
creases the efficiency of Justice’s work. 

This is the same handicap he met when he 
tackled and tried to determine “the record of 
the defendant, his family background and envi- 
ronment, and the nature of the offense in order 
to determine whether any of them can or can- 
not be made useful citizens.” 

All such cases should also be put in tem- 
porary care of some sort while the diagnosis is 
made which would determine how they should 
be classified. Without that diagnosis the ulti- 
mate disposition of them is impossible. Here, 
too, we find thet the lack of temporary shelters 
connected with and under the direction of the 
court as well as the lack of expert assistants 
make the task of the judge who is seeking 
with all his heart and soul to do justice to 
these youthful offenders, almost impossible. 

Some sort of building or portion of a court- 
house should be provided where children can be 
taken care of under the direction and super- 
vision of the court during the period when they 
have to be studied for diagnosis or treatment. 

If the S.E.C. and the Federal Power Com- 
mission can each have almost an entire building 
merely to house their records, many of which 
are of little value, why should a court not be 
furnished with accommodations to take care of 
the most precious “exhibits” which will be 
submitted to it in the cases it has to dispose of? 

Now let us turn to the problem of the judge 
who has to decide a custody case. 


Almost universally these matters are dealt 
with in adversary proceedings where the embat- 
tled parents vie with each other for advantages 
far remote from the child’s best interests. Few 
judges are enlightened enough to know what 
modern science has discovered with respect to 
the underlying causes of misbehavior in chil- 
dren. Few can solve the problems with wisdom 
based on sound knowledge of the significant 
facts which are nearly always presented in dis- 
torted form and with a wrong objective. Either 
vengeance, punishment or selfish satisfactions 
dictate the claims of the contestants and color 
their beliefs. Advocates share their clients’ 
prejudices and often amplify their distortions. 
The judge murmurs platitudes about the child’s 
welfare being paramount and then applies some 
rule of thumb, such as that infants under eight 
years should be in charge of their mothers and 
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those above that age in charge of their fathers; 
or he seeks guidance from the infant, who may 
choose a parent whose indulgence of him 
might be most harmful to his future. In fact, 
too often the whole proceeding results in treat- 
ing children as shuttlecocks to be batted from 
one parent to the other for many years, creat- 
ing a source of insecurity and anti-social con- 
duct. 

How the judge who has to decide such cases 
must envy his brethren in the Family and 
Youth Courts who have at least some assistance 
in the way of probation officers, social workers 
and scientists to turn to for help and guidance! 
He has no such assistance in ascertaining and 
interpreting facts. 


Ascertaining the Results 


One of our most enlightened judges called 
attention to another difficulty in these custody 
cases. He said that even after he had given 
the most careful consideration to all the factors 
presented to him by the evidence in determin- 
ing what the welfare of the child required, he 
still was frustrated because he had no facilities 
for ascertaining the results of his decision. 
Unlike the Domestic Relations Courts, which 
have probation officers to make periodic inspec- 
tions and report to the Court how neglected 
children are faring, he never could find out 
whether the child was doing well or ill in his 
home life after the battle between his parents. 

In 1950 at a Conference on Preventive Law 
to Safeguard the Children of Unstable Families, 
this situation was discussed by several of the 
speakers and a constructive recommendation 
was made by the Honorable Henry Epstein, 
former Solicitor General of the State of New 
York. 

Mr. Epstein’s suggestion was that in any 
proceeding or trial where the custody of a 
child was in question, the court should, before 
deciding the issue of custody, cause the child 
to be examined by a physician, psychiatrist or 
psychologist appointed by the Court for that 
purpose, whose opinion should be competent 
evidence on the question of custody. 

This proposal was clearly within the provi- 
sions of the constitution of the State of New 
York and of decisions in that state, which 
“increasingly recognize the value of the scien- 
tific and social adjuncts of the equipment of 
the Children’s Court.” 
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The further suggestion was made that in 
every such case a guardian ad litem should 
be appointed by the Court to represent the 
children and make a report to the Court of 
facts bearing on what would be for the best 
interests of the child, together with recommen- 
dations. The Court, of course, would not be 
bound by such a report. Nevertheless, in sev- 
eral cases in New York justices have held that 
they “would respect” the determination of the 
Children’s Court in regard to custody in neg- 
lect proceedings. “The Civil Practice Act of 
New York recognizes the value of the testi- 
mony of a doctor where the age of the child 
is in question. Why then should not the Court 
recognize the value of psychiatric and clinical 
examinations and services where the custody 
of the child is in issue?” 


These suggestions seemed novel to the law- 
yers who attended that conference. They were 
either ignorant of the experiments started as 
far back as 1929 in Detroit by Chief Judge 
Ira W. Jayne of the Wayne County Circuit 
Court, or they had forgotten about them. 

Judge Harold R. Medina in his address pub- 
lished in the June JOURNAL recalls and praises 
Judge Jayne’s innovations. Judge Jayne took 
advantage of a Michigan statute making it 
possible for a county prosecutor to act as 
divorce proctor for purposes of investigating 
the interests of children in divorce cases. He 
appointed the prosecutor the Friend of the 
Court. Judge Medina says “The immediate 
results in terms of effective investigations and 
enforcement of custody cases and support mat- 
ters” were “striking.” He further says that 
these results included “relieving public relief 
rolls of the burden of supporting such waifs.” 
And he noted that “by 1950 there were only 
twelve counties in Michigan without ‘Friends 
of the Court’” and the device “has been 
adopted in several other States.” 

The suggestions of Mr. Epstein have never 
been followed in New York. At one session of 
the legislature a bill was introduced to amend 
the law so as to make clear that the courts 
should follow these practices, although they 
probably could do so without any new legis- 
lation and some judges do. This proposed 
statute was opposed by various lawyers on 
conflicting and somewhat bizarre grounds. One 
chairman of a committee on law reform opposed 
it because “it was a reflection on the integrity 
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of the judges.” Another, because “the judges 
could not be trusted with the appointments, 
but might use as guardians ad litem political 
hacks.” 

Other lawyers felt that it would make cus- 
tody proceedings too expensive for the parties 
and change the adversary proceeding contem- 
plated by the common law into some social 
“Do Good” experiment. 

At all events the bill was not passed and 
the law was not amended. Constructive sugges- 
tions which would be so helpful to the court 
and so important to the children whose lives 
and futures are entrusted to it, have been 
disregarded. 

The experiments initiated by such leaders 
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of the profession as Judge Jayne of Michigan, 
Judge Alexander of Ohio and Judge John 
Warren Hill of New York, and many others, 
are ignored. 

Why is it that the profession whose inspira- 
tion for a thousand years has been the pursuit 
of justice, is so indifferent to the failure of 
society to see that children get justice in the 
courts? Why shouldn’t the profession every- 
where once more take the lead to modernize 
our courts and follow in the footsteps of those 
who some fifty years ago preached the impor- 
tance of substituting prevention for punishment 
and whose efforts resulted in establishing spe- 
cial courts to deal with children and help them 
become useful citizens? 








A state constitutional amendment providing 
for a change in the method of filling vacancies 
in Superior Court judgeships was adopted by 
CALIFORNIA voters at the November 4 election. 

Heretofore, vacancies were filled at the first 
general election after the first day of January 
following the vacancy. This resulted in vacan- 
cies of more than two years when they occurred 
in election years, the office being filled in the 
interim by gubernatorial appointment. The 
amendment provides that in such instances the 
election shall be held in the year in which the 
vacancy occurs. 

Also adopted by the CALIFORNIA electorate 
was an amendment requiring that grand juries 
consist of nineteen members, of which not less 
than three nor more than nine would be drawn 
from the membership of the previous year’s 
grand jury. It also limits service to two years 
and chairmanship to one year. 

The voters of WASHINGTON approved a meas- 
ure setting 75 as a compulsory retirement age 
for judges of the state supreme and superior 
courts, and another increasing the monetary 
jurisdiction of justice courts in civil cases from 
$100 to $300, with power in the legislature to 
raise it as high as $1,000. 

The COLORADO constitution was amended to 


Judicial Administration 
Legislative Summary 


permit salary increases for judges. 

William C. Marland was elected governor of 
WEST VIRGINIA on a platform which included a 
pledge to work for reform of court procedure. 
He told the West Virginia Bar Association at 
its 1952 annual meeting that he would propose 
that the next legislature create a “commission of 
experts” to consider revision and improvement 
of the state’s court system. 

At the same election the voters of RHODE 
ISLAND defeated a proposed constitutional 
amendment which would have guaranteed 
security of tenure to judges of the supreme 
and superior courts. At a special election in 
June, 1951, they had previously killed another 
amendment which would have liberalized judi- 
cial retirement provisions. 

FLORIDA voters defeated constitutional pro- 
posals which would have added three judges to 
the supreme court and one judge to the second 
judicial circuit. 

By a majority of more than two to one the 
voters of OHIO decided against having a con- 
stitutional convention next year. The present 
constitution, adopted in 1912, requires submis- 
sion of this question to the voters every 20 
years. It was voted down in 1932 and 1952, 
and will come up again in 1972. 
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On August 7 the voters of TENNESSEE ap- 
proved a proposal for a limited constitutional 
convention which will meet in April, 1953, to 
consider six specific topics, none of which di- 
rectly involves judicial administration. 

Legislatures of most of the states will hold 
regular sessions in 1953, and many proposals 
involving the administration of justice are 
ready to be introduced. 

A special committee has been named by the 
ARKANSAS Judicial Council to ask the 1953 
legislature to propose a constitutional amend- 
ment to equalize tenure and salaries of circuit 
judges and chancellors of the state’s equity 
courts. The Judicial Council also will sponsor 
legislation changing the residence requirement 
in divorce actions from 90 days to 12 months 
and establish a 30-day cooling off period be- 
tween the filing of a petition and hearing on 
it; also legislation to abolish the waiver of the 
three-day notice before obtaining a marriage 
license. 

A legislative program adopted by the NEVADA 
District Attorneys’ Association includes estab- 
lishment of county courts to supplant justices 
of the peace, priority for criminal trials over 
civil actions in district courts, and improve- 
ments in laws governing preliminary hearings, 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[VOL. 36 


extradition and adult probation. 

Bills to restrict private law practice by the 
district attorneys and the attorney general in 
MASSACHUSETTS and by trial magistrates in 
MARYLAND will be introduced in 1953. 

The NEW HAMPSHIRE Judicial Council will 
ask for an increase in the number of superior 
court judges from six to seven and replacement 
of municipal courts by district courts. 

As an outgrowth of a study of MASSACHU- 
SETTS minor courts conducted last year by a 
group of Massachusetts law schools, the 1953 
legislature of that state will be asked to make 
25 part-time judges in district courts into full- 
time judges, and raise the salaries of all dis- 
trict court judges to $12,000. 

Establisment of a state-supported family 
court system is recommended in the report of 
the DELAWARE Commission on Children and 
Youth to the governor and legislature. 

A complete revision of OREGON state laws, 
first in the state’s history, authorized by the 
1949 legislature, has been finished and will be 
submitted to the 1953 legislature for approval. 

Legislature developments in connection with 
the state medical examiner as a substitute for 
the coroner are reported in an article on page 
122. 





Independent Medical Experts to Testify in New York 
Injury Cases Under New Plan 


In a move which may develop into a nation- 
wide model for the solution of the problem of 
conflicting medical claims by plaintiffs and de- 
fendants in personal injury cases, the State 
Supreme Court in New York County is putting 
into effect a plan by which medical societies 
will furnish top-notch independent experts to 
aid in settling such disputes. 

Presiding Judge David W. Peck of the Ap- 
pellate Division in Manhattan and the Bronx 
announced that the plan would be tried out 
as an experiment for one year in the Supreme 
Court in New York County, starting Dec. 1. 
The plan will be financed by a grant of $40,000 
given equally by the Alfred P. Sloan Founda- 
tion and the Ford Motor Company Fund. 

Explaining that the plan is aimed at “better 
and quicker justice, which amounts to juster 


justice,” Justice Peck expressed hope that it 
might become “a historic milestone in judicial 
progress—a pattern for the court system 
throughout the nation.” 

The New York Academy of Medicine and the 
New York County Medical Society agreed, un- 
der the plan, to appoint a panel of 60 to 70 
experts in various branches of medicine. The 
specialties will include orthopedics, neuro-sur- 
gery and neurology, psychiatry, traumatic sur- 
gery and other fields. 

In instances where medical claims differ 
widely in a pre-trial consultation, the Supreme 
Court justice will assign an expert from the 
panel to examine the plaintiff. The expert’s 
report will go to the court and to the opposing 
lawyers. If necessary, the expert will be sub- 
ject to call at the trial. 
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Justice Peck expressed hope that the plan 
would have a “psychological and prophylactic 
effect” in inducing medical experts for both 
sides to moderate their claims, since they might 
be reviewed by an outstanding authority in 
their own field. He added that, in any event, 
the expert’s findings will be of major value to 
a judge and jury hitherto confused by a system 
in which a plaintiff’s doctor may tend to de- 
scribe his patient as just about killed while 
the defendant produces a doctor who hardly 
finds scratches. 

The new plan is one of a number of steps 
being taken to speed the handling of cases in 
the Supreme Court in New York County. As 
of last spring the oldest tort cases, principally 
negligence actions, reaching jury trial in Man- 
hattan were as much as four years old. Justice 
Peck hopes that a “road block” of cases filed 
before April, 1949, when new screening rules 
took effect, might be cleared away by the end 
of the year. This would bring delays down to 
three years, with hope of trimming them down 
rapidly thereafter. Various measures have al- 
ready reduced the pending cases in New York 
County from 13,000 a year ago to about 7,500 
now. 

Pointing out that half the time of a trial in 
a personal injury case is taken up by conflict- 
ing medical testimony, Justice Peck credited 
Supreme Court Justice Bernard Botein with 
originating the idea of independent medical 
experts almost a year ago at a meeting on court 
problems. 

Justice Peck conferred last spring with Dr. 
Howard R. Craig, director of the New York 
Academy of Medicine, and said the medical 
profession ought to team up with the legal pro- 
fession to attack the problem. At a subsequent 
meeting between a dozen judges and doctors, 
the latter at once accepted the responsibility 
and challenge, Justice Peck said. 


He said the judges wanted power to assign 
the medical experts to take certain cases at 
certain times, so they wanted the doctors paid. 
He said the feeling was that neither plaintiffs 
nor defendants should be asked to bear the 
cost of the experimental! period. 

Believing that the plan might develop into 
something worthwhile as a pattern for the 
whole country, both the Ford and Sloan foun- 
dations offered to finance it. The $40,000 
budget for the first year was based on the 
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estimate that the independent experts would be 
invoked for 500 or more examinations. 

There are about 5,000 personal injury cases 
a year in New York County Supreme Court, 
representing about 80 per cent of its work. 
During the last year about 30 per cent have 
been settled at pre-trial conferences. 

Justice Peck explained that the doctors will 
be paid $50 for each examination. The plan 
budgeted $6,000 for a paid director to super- 
vise the program and to prepare a report on 
its results. Prof. Delmar Karlen of the Institute 
of Judicial Administration at New York Uni- 
versity Law School has been obtained to direct 
the project. 

The New York Herald Tribune calls it a “de- 
velopment to be cheered.” 





Lawyers Urge Reforms for 
Crowded Connecticut Courts 


Connecticut lawyers favor appointing addi- 
tional Superior Court judges, adoption of a 
uniform pre-trial system and a limitation on 
the assignment of cases as means of paring the 
crowded dockets of the state’s courts, it was 
indicated by replies to a questionnaire distrib- 
uted by the Committee on Practice and Pro- 
cedure of the Junior Bar Section of the Con- 
necticut Bar Association. 

The replies further indicated that the law- 
yers, long concerned with the jammed dockets, 
are willing to submit to more rigid enforce- 
ment of rules of practice at the hands of the 
judges in order to relieve the situation. 

A comprehensive report on the results of the 
questionnaire and the committee’s findings are 
contained in the last issue of the Connecticut 
Bar Journal. 

The crowded condition of the Connecticut 
dockets is reflected by the fact that civil cases 
now being tried in Hartford County Superior 
Court were filed an average of two-and-a-half 
to three years ago. They have been waiting to 
be reached on the docket since that time. 

By a majority of more than 8 to 1, the law- 
yers favored appointment of additional judges 
and juries to sit in at least Hartford, New 
Haven and Fairfield counties. This would “ma- 
terially alleviate congestion of the dockets,” 
they said. 

Lawyers replying to the questionnaire split 
fifty-fifty on a suggestion that the courts sit 
for 12 months a year with each individual 
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judge receiving vacation time and other occa- 
sional time for writing decisions. Some of 
those opposing a full-year system referred to 
the summer heat and the inviolate right to 
vacation. Those favoring the year-round sched- 
ule countered with the comment that most at- 
torneys seem to try cases in the winter months. 

The lawyers by a majority of more than 6 
to 1 expressed belief that further development 
of a uniform pre-trial system is needed. Con- 
necticut judges now have tried two pre-trial 
schemes in the three largest counties. For 
more than a year state referees were assigned 
to the Superior Courts in each of the three 
largest counties to discuss settlement with at- 
torneys in cases ready for trial. This left the 
judges all of their court time to try cases. 

During the opening week of the September 
Superior Court session in Hartford, Judge John 
T. Cullinan spent the entire week conducting 
pre-trial hearings in an effort to bring the liti- 
gants closer to settlement. These sessions were 
held in court with a stenographer recording 
the proceedings. 

Those replying to the questionnaire said they 
felt the pre-trial conferences would be more 
effective if held in the judge’s chamber rather 
than in court. They also expressed belief that 
the judge conducting pre-trial sessions should 
be given power to enforce pre-trial rules with 
“any appropriate order.” In addition, they 
further expressed belief that pre-trials without 
a broader use of discovery are ineffective. The 
provision of discovery provides that lawyers, 
at pre-trial sessions, make known their claims 
and defenses. 

By a majority of more than 2 to 1, the 
lawyers indicated that “one reason for the 
clogging of the docket is the assignment of 
numerous cases to a firm in which there is 
only one active trial lawyer.” They also noted 
that many defense attorneys use out-of-county 
cases as an excuse for delaying trial. 


The lawyers advocated a stricter enforce- 
ment of a practice rule which specifies that any 
case reached for trial and excused more than 
twice, shall go to the foot of the trial list un- 
less good cause is shown. It was claimed that 
failure to enforce this rule lies primarily with 
the judges and that the most disturbing thing 
to lawyers is the lack of consistent interpreta- 
tion of what constitutes “good cause.” 

Philip H. Smith of Bridgeport is chairman 
of the committee which drafted the report. 
Other committee members are Palmer E. Bevis 
of New Haven, Lawrence B. Brody of Bridge- 
port, John H. Filer of New Haven and Fred- 
erick Pope Jr., of Bridgeport. 
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Medical Examiner 
Movement Gains Ground 


Widespread interest in the state medical ex- 
aminer as a substitute for the coroner has 
developed since publication of the National 
Municipal League’s Model Medico-Legal In- 
vestigative System two years ago. 

Already in operation in Massachusetts, Mary- 
land, Virginia, Rhode Island, Maine and New 
York City, the medical examiner was adopted 
by Arkansas in 1951 and a 1952 Louisiana 
law authorizes two-thirds of the coroners of the 
parishes of any congressional district, subject 
to the approval of the police juries of the sev- 
eral parishes, to establish a forensic laboratory 
for ascertainment of causes of death. Coroners 
disappeared from Virginia this year with the 
passage of a law changing their title to medical 
examiner. Since 1948 coroners in the counties 
and city-counties have been appointed by the 
state health commissioner, who also appoints 
the chief medical examiner. The latter operates 
the state central laboratory to which local of- 
ficials report cases of suspicious deaths. 

A 1952 New York law permits county super- 
visors after referenda to abolish county coroners 
and replace them with medical examiners. 


A bill modeled after the National Municipal 
League pattern has been drafted for introduc- 
tion in the 1953 Utah legislature with the back- 
ing of many organizations including the state 
medical society and the Utah State Bar. 

Executive committees of the Vermont State 
Bar Association and the Vermont State Medi- 
cal Association have held two joint meetings 
looking toward creation of a competent ap- 
pointive medical examiner system. A state 
pathologist already exists in the State Depart- 
ment of Health, to whom must be reported 
all deaths the cause of which is not clear to 
the attending physician or local health authori- 
ties. 

A committee of the Wisconsin Bar Associa- 
tion has recommended sponsorship of medical 
examiner legislation by that organization. 





UNIFORM RULES OF CRIMINAL PROCEDURE, a 
Model Department of Justice Act, a Model Po- 
lice Council Act, a Model State Witness Im- 
munity Act and a Model Act on Perjury were 
approved in September by the National Con- 
ference of Commissioners on Uniform State 
Laws and by the American Bar Association. 
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THE VERMONT BAR ASSOCIATION at its annual 
meeting a few weeks ago approved recom- 
mendations of a special committee for use of 
standardized dockets and more use of pre-trial 
conferences. Rejected, however, was the com- 
mittee’s chief recommendation, for consolida- 
tion of municipal courts and abolition of jury 
trial in them. 


THE CONNECTICUT BAR ASSOCIATION has an- 
nounced the establishment of a state bar foun- 
dation. 


THE CHICAGO BAR ASSOCIATION Matrimonial 
Law Committee has drafted a proposed uniform 
divorce act. 


THE NEW YoRK COUNTY LAWYERS ASSOCIA- 
TION, with 7,645 members, is the largest local 
bar association in the world. It has had a net 
gain of 440 in the past two years. 


THE PHILADELPHIA BAR ASSOCIATION lawyer 
reference plan has 679 lawyers enrolled on its 
reference panels. Approved applicants referred 
to them pay a fixed. $5 fee for the first half- 
hour interview, with subsequent services on the 
usual basis. 
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Bar Association Calendar 
January 
28-31—New York State Bar Association, New 
York City. 
February 


19-20—Wisconsin Bar Association mid-year 
meeting, Milwaukee. 


23-24—American Bar Association mid-year 
meeting, Chicago. 
April 


24-25—Bar Association of the State of Kan- 
sas, Wichita. 


20-25—Lawyers Week, Southern Methodist 
University, Dallas. 
May 


7-8 —American Bar Association regional 
meeting, Omaha. 

















“Justice Is 
Expensive” 


The article “Justice Is Expensive” by Emily 
Marx (36 J. Am. Jud. Soc. 75, Oct., 1952) I am 
sure is the best statement on that matter that 
has ever been published in the United States. 
It should be reprinted in every daily and weekly 
magazine and newspaper in the country. 

I think the writer of that article should 
publish another one pointing out the delays in 
fixing and trying cases and how to correct them. 
I refer to allowing the defendant in civil cases 
a right te move for an instructed verdict at 
close of plaintiff’s testimony and again at close 
of all the testimony, usually with long argu- 
ments of counsel on each motion, and also the 
system in federal courts of requiring the de- 
cisions of the jury to be unanimous. Delays in 
filing the record on appeal and in the hearing 
of appeals are entirely too long. 


The Reader’s Viewpoint 


Long delays before a case is finally disposed 
of are a great source of injustice and need 
correction. 

JULIUS T. LONG 
Box 1652 


Shreveport, La. 


A Slight 
Protest 


May I register a slight protest against part 
of Emily Marx’ article “Justice Is Expensive” 
in the October JOURNAL. 

I agree that printing of briefs on appeal is 
an obvious waste, particularly in view of the 
scant attention they often seem to command 
from reviewing justices. I see no reason, how- 
ever, why the public should bear any higher 
part of the cost on appeal than it does already. 
The argument that it is not the litigants’ fault 
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is at least half wrong—one of the litigants at 
least, or his lawyer, is usually wrong. The same 
logic could shift the cost to the attorneys, or 
could require socialized financing of the entire 
litigation process. And there is no basis for 
any wild guess that justice would somehow 
improve if we socialize it more. 

I protest also the view that lawyers for cli- 
ents who can afford appeals never worry about 
the trial court. I think all lawyers prefer to 
win in the trial court. Certainly that is true 
in California where our courts seldom reverse 
on the merits, but only on technicalities or 
where the trial court has not determined the 
merits. 

A school for judges might be all right in some- 
body’s theory, but I think the record shows that 
frequently the newest judge outshines his col- 
leagues in ability and wisdom and could per- 
haps teach them a thing or two. If there were 
any real agreement on how a man could learn 
to have a judicial temperament and the ability 
to decide cases correctly, a school might prove 
useful. 

The article is admittedly based on the 
“theory” that higher courts have the “best 
judicial talent available.” I suggest that most 
practicing lawyers would doubt that such a 
theory is justified at the present time. We have 
able appellate judges and we have equally able 
trial judges. The occasional misfit, or the occa- 
sional mistake by the good judges, is probably 
just as likely to occur on appeal as in a trial 
court. Appellate courts are not in theory the 
“best judicial talent available.” They are in 
theory and in practice a group of judges spe- 
cializing in review of certain types of errors 
which busy trial judges are prone to commit, 
according to the long experience of the com- 
mon law, and to establish some measure of 
uniformity in cases where judges and lawyers 
disagree. The remedy for our deficiency is to 
get better judges, or perhaps more judges, so 
that more time can be devoted to study of each 
problem. 

Patrick H. Forp 
1709 West 8th St. 
Los Angeles 17, Calif. 





Re: Ontario 
Legal Aid Plan 


My attention has just been called to an article 
in your August, 1952, issue headed “Ontario 
Legal Aid Plan.” I was very pleased to see 
that our plan received comment in a journal 
of the national importance of yours, and as 
provincial director I am grateful for your 
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interest. I wish, however, to point out one 
error. The last sentence reads, “A fee paid 
or costs recovered belongs to the solicitor who 
handled the case.” This is not correct as far 
as the Legal Aid Plan is concerned, as it is 
entirely on a voluntary basis. Any costs recov- 
ered by the solicitor for a legal aid applicant 
must be paid to me for deposit in the legal aid 
fund. The solicitor’s disbursements are paid 
out of this fund. 

Your information may have been taken from 
the June, 1952, issue of the “Brief Case” where 
the same mistake is made. The error may have 
arisen from the fact that our plan embraces 
the rudiments of a reference plan. If an appli- 
cant for legal aid is found to be able to pay a 
part fee, he may be referred to any lawyer on 
the panel on that basis. If, however, the appli- 
cant is eligible for legal aid, and is so referred, 
no fee may be accepted and no costs recovered 
may be retained. 

W. EARL SMITH 
Law Society of Upper Canada 
Toronto 1, Ontario 





Courts Should Do 
“What Is Best” 


The correspondence between Mary Ellen Krug 
and Judge Paul W. Alexander (36 J. AM. Jud. 
Soc. 92, Oct., 1952) was of particular interest 
to me because I have recently had occasion to 
trace the authority of the divorce court as well 
as that of juvenile and other tribunals respons- 
ible for various types of litigation involving 
children. 

Miss Krug says: “The state does not stand 
in loco parentis to children who are not de- 
pendent or delinquent.” On the contrary, the 
divorce court stands in loco parentis to children 
who are the subjects of a divorce case before 
that court. The continuing authority of the 
court over the children during their minority 
is one of the most frequently-cited examples of 
the parens patriae doctrine. 

In my opinion, the suggestion that a court 
can properly arrive at or enforce judicial de- 
crees in personal problem cases, such as divorce, 
without considering “what is best” (or, as the 
legal phrase is, using the “welfare of the child” 
rule) is a confession that the judicial process 
is helpless to deal adequately with this kind of 
litigation. So far from depriving the litigant 
of due process, informed consideration by the 
court of the “welfare of the child” is the only 
method by which proper child custody and sup- 
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port orders can be arrived at or enforced. Legal 
machinery and legal doctrines are not to be 
regarded as existing in a vacuum separated by 
rigorous logic from the human and moral values 
implicit in the subject-matter of litigation—not 
if the courts are a part of a civilized democ- 
racy! 

Come to think of it, there are many types of 
litigation in which the court’s role is to find out 
“what is best” and then follow along with a 
plan. A few examples are guardianship cases 
of all kinds in probate court, bankruptcy cases 
and all other receiverships, estate administra- 
tion, criminal matters handled by probation, and 
trust administration. If we had more informa- 
tion about the statistical components of all our 
court dockets, we might find that the “personal 
problem” cases and others in which the court 
first considers what is best, then makes a plan, 
and then carries it out, actually make up the 
great majority of all litigation handled by trial 
courts of original jurisdiction. This is the case 
in a few metropolitan areas in which such 
statistics have been fully assembled. 

I fully agree with Miss Krug that courts 
should not become social agencies, wherein the 
administrative discretion of the decision-maker 
is the only factor controlling decision. The 
experience of the Friend of the Court, of the 
family courts, and of the whole juvenile court 
pattern, however, underscores that fact that in 
dealing with personal problem cases, social 
techniques must be made available to courts if 
adequate quality of disposition is to be achieved. 


MAXINE VIRTUE 


1073 Legal Research Building 
Ann Arbor, Michigan 





Miss Krug 
Replies 


Parens patriae is broader than the concept 
in loco parentis. Parens patriae is defined by 
Ballentine: 

“The parent of the country. The government 
is thus spoken of in relation to its duty to guard 
the interests of children, lunatics and other de- 
pendents, and to protect and control them. See 
1R. C. L. 594.” 

The juvenile court jurisdiction over children 
is narrower, not extending to the estates of 
children, but only to children found to be de- 
pendent or delinquent. The Supreme Court of 
Washington on October 9, 1952, in In re Frank, 
141 Wash. Dec. 275, 248 P. 2d. 553, held: 

“Of course, the court below can concern itself 
with the welfare of this child only after finding 
it to be a dependent child as defined by the 
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statute. This is jurisdictional. In the case of 
In re Warren, 140 Wash. Dec. 316, 243 P. 2d. 
632, we cited In re a Minor, 39 Wn. 2d. 744, 238 
P. 2d. 914, with approval, as follows: 

“*The juvenile court does not have jurisdic- 
tion over all juveniles, nor is every child a ward 
of the court; its jurisdiction being limited to 
delinquent or dependent children.’ ” 

See also In re Hudson, 18 Wn. 2d. 673, 126 
P. 2d. 765. 

The divorce court exercises its power of 
parens patriae, but does not stand, and in fact 
cannot stand, in loco parentis to children whose 
parents are before the court. Of course, custody 
awards are made in accordance with what 
appears to be the welfare of the child. Most 
plaintiffs and defendants in divorce actions are 
sui juris and the power of parens patriae is not 
involved. 

My objection is not to considering the wel- 
fare of the child in determining custody, but to 
the following clause describing the proposal of 
the Legal Section of the N.C.F.L. on page 45 
of Judge Alexander’s article: 

“. .. it would make the criterion for divorce 
not ‘is the defendant guilty’ but ‘what is best 
for this family’ and consequently for society.” 
(Emphasis mine.) 

I can think of nothing less relevant to the 
question of whether a divorce should or should 
not be granted than what some third person or 
court thinks is “best for this family.” 


No one could have more respect than I for 
the reconciliation services offered by the family 
court and other public and private social agen- 
cies. However, I am reminded of the colored 
lady who walked into a lawyer’s office, informed 
him that she wanted a divorce, and before he 
could ask her any questions said, “Now see here, 
I’ve been reconciled once by the divorce proctor 
and once by Judge Long. I had a baby each 
time, and now all I want is a divorce!” 


Moreover, Judge Long says the fish he de- 
scribed to Judge Alexander is a fur-bearing 
trout. There is no such thing as a fur-bearing 
catfish. 

MARY ELLEN KRUG 
657-671 Colman Bldg. 


Seattle 4, Wash. 





A Reader’s Viewpoint 
on Selection of Judges 


I read with interest the article of U. J. Cone 
in your August issue, titled “Another Plan for 
Selection of Judges.” I respectfully disagree 
with Mr. Cone, as I do not believe his plan is 
practicable or will remedy the evil complained 
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of, for the following reasons: 


1. The principal objection to the present 
method of electing or appointing judges is that 
we do not get first class lawyers of high stand- 
ing and ability. We are not so much concerned 
with the political affiliation of the judge, as we 
assume that even under the present system the 
average lawyer *would be free from political 
influence; it is extremely rare that even a 
lawyer of inferior ability would prostitute his 
exalted office. Under our present system, espe- 
cially the primary system, any third rate lawyer, 
with “a gift of gab” might easily win the elec- 
tion. That could not occur under the non- 
political selection plan. Many of our Supreme 
Courts, both state and national, would not be 
as presently constituted under such a plan. 
And had it been in effect with respect to the 
United States Supreme Court, Justice Learned 
Hand would doubtless grace that court today. 

2. I do not think any reputable lawyer would 
accept a judgeship if he were stigmatized, at 
least inferentially, as proposed. Such a judge 
would take it as a personal affront if he were 
precluded from trying cases in his own judicial 
district because of the insinuation, at least, 
inferentially, that he would not be free of 
political influences. Moreover, such a judge 
would be unwilling to spend his time away 
from home and other districts throughout the 
state. He is only human and would want some 
home life and domestic peace and tranquility. 
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I favor the Missouri Plan or the California 
Plan or any decent workable plan to remove 
politics out of the selection of judges and shall 
use my best efforts to revive the issue in New 
Mexico, profiting by your suggestions in the 
April issue. I have heartily favored the non- 
political selection of judges and as a former 
member of the State Bar Commission (for four 
or five terms) have actively sponsored the plan 
and vigorously campaigned for the plan in the 
special election, both by radio and personal 
contacts. The plan was defeated largely through 
the influence of many lawyers who feared that 
they might not pass the test. Their arguments 
were fallacious as well as fictitious, claiming 
that the voter would lose the sacred privilege 
of having a voice in the selection of judges. 
The fact is, that as to filling vacancies, they 
have no choice in the matter whatever. That 
rests in the discretion of the governor in this 
state, and in the past (both in the state courts 
and federal courts) politics has not only influ- 
enced but has controlled appointments of judges 
even to the exalted position of justice of our 
U. S. Supreme Court. However, I wish to state 
that the present governor, Governor Edwin 
Mechem, before making a recent appointment 
to the judiciary consulted and acted upon the 
opinion of leading lawyers in the district. 


A. T. ROGERS, JR. 
Crockett Building 
Las Vegas, New Mexico 





—— 


1 iudua\ 





Books 


To the already distinguished list of books 
which have come out of the Survey of the Legal 
Profession, many of which have been reviewed 
in these pages, now is added another—Bar Fx- 
aminations and Requirements for Admission to 
the Bar.1 Prepared under the general super- 
vision of Professor James E. Brenner of Stan- 
ford University, it consists of a thorough ex- 


The Literature of 
Judical Administration 


amination of all angles and phases of the sub- 
ject by a dozen outstanding authorities in the 
field. 

Scope of the book may be seen from the fol- 
lowing chapter headings: consultant’s report; 
requirements for admission to practice law; 
requirements for admission to practice in the 
federal courts; admission of attorneys from 
other jurisdictions; requirements for admission 
to practice in England, Ireland, the Australian 
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states, New Zealand and the Canadian prov- 
inces; character investigation—an essential ele- 
ment of the bar admission process; the accredi- 
tation of law schools; administration, prepara- 
tion, and grading of bar examinations; scope 
and subject content of bar examinations; bar 
examinations as testing devices; improving bar 
examinations; statistical appraisal of the bar 
examination as a testing device; bar examina- 
tions—should they be nationally administered? ; 
and the National Conference of Bar Examiners. 

A major objective of bar association public 
relations work is to overcome the fear of many 
people that lawyers will cheat them. These 
efforts will be in vain unless they are supported 
by vigorous enforcement of the canons of ethics 
by bar disciplinary authorities and also by the 
vigilance of the bar examiners in admitting to 
the ranks of the profession only those who will 
be a credit to it. The latter bears the same 
relation to the former that the fence at the top 
of the cliff bears to the ambulance down in the 
valley. Let us make full use of the valuable 
materials in this book to increase the efficiency 
and effectiveness of those who stand guard at 
the threshold of the legal profession. 

Less than five years ago lawyer referral 
service was practically unknown in American 
legal circles. In 1952, however, referral plans 
were being operated by 45 bar associations, 
and the spread of the movement is increasing 
in tempo. Credit for these advances must go in 
large measure to the American Bar Association 
Standing Committee on Lawyer Referral Serv- 
ice, and its energetic chairman, Theodore Voor- 
hees of Philadelphia. Latest project of the 
committee is publication of a 63-page booklet, 
Handbook on the Lawyer Referral Service,” 
which contains full information on how to or- 
ganize and operate a referral service and how 
to procure the cooperation of the bar, along 
with sample forms and other useful materials, 
some of which are republication of earlier pub- 
lications of the committee now out of print. We 
commend the book to the attention of every 
state and local bar association. 

In Judicial Review of Legislation in New 
York, 1906-1938,3 Dr. Franklin A. Smith has 
examined some 500-odd New York decisions, 
about two-thirds of which held laws constitu- 
tional and one-third unconstitutional. He ana- 
lyzes the operation of judicial review in the 
light of these decisions and concludes that 


1. Published for the Survey of the Legal Pro- 
fession by Shepard’s Citations, Colorado Springs, 
Colo., 1952. Fabrikoid, 498 pages, $5.00. 

2. May be secured without charge on request 
from Theodore Voorhees, Chairman, 1800 Packard 
Bldg., Philadelphia 2, Pa., or from the American 
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“neither the hopes of its advocates that judicial 
review would be the cure for legislative mis- 
behavior, nor the fears of its opponents that it 
would act as an insuperable obstacle to essen- 
tial laws, have been realized.” 

You Be the Judge,‘ edited by Ashley Halsey, 
Jr., is a compilation of the Saturday Evening 
Post feature of the same title. It presents in 
one or two paragraphs the fact situation of an 
actual recent case, summarizes arguments of 
counsel in one or two sentences, and invites 
the reader to “be the judge.” A subscript gives 
the actual court’s decision and reasons therefor. 
We think it is a good thing for the public rela- 
tions of the legal profession, giving people who 
never get to court a glimpse of the sort of work 
that the institutions of justice do for people 
just like them. 
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